United States Court of Appeals 


for the Second Circuit 


APPELLANT’S 
APPENDIX 


TRS 


United States Court of Appeals 
For the Second Circuit 


HARVEY L. GREENBERG 
{ttorney for Defendant-Appellar 
950 Third Avenue 
New York, N.Y. 10022 


(212) 625-6578 


MICHAEL S. WASHOR 
4 Attorney for Defendant-Appellant 
DANI FUSARO, ASS 16 Court Street 
SECOND ciRCUS Brooklyn, N.Y. 11241 


(212) TR 5-1292 


Dick Bailey Printers, 290 Richmond Ave., Staten Island, N.Y. 10302 
Tel.: (212) 447-5358 


PAGINATION AS IN ORIGINAL COPY 


Pertinent “aks gl) 


Indictment... 


trans preliminary motion 
LPFG SRS e ERE SOR 


Excerpts from Transcript -- 
Schlichtinger, 
Alberto Charles, 
Dorrell Charles, 


Maddalone, 
RVI bs 5 4-44 0G-8 Ones 


CD. DAGMECS soos ae se 


Maddalone, 
Nancy King, 


Stipulation as to Perjury Counts. 


TaOE BBGOLGING 6.0'b0ss 9 0a mses wie uees 
eg T [3 ae 
Detective Richard 
Fire Mershal, 


Corpett:.. 
Anthony Romero. 


ASS1stant U.S. 


Affidavit 


Cross (Cont 
Direct. ii. 


Attorney 


z 


dated 


dated 


“eee ee ew eee 


dismiss dated 


Ronald 
June 


July 


2-ERTINENT DOCKET ENTRIES 


10/14/75 Indiciment filed 


10/28/75 Notices of Appearance by Counsel for 
Defendants filed 


Government‘s Notice of Readiness for 
Trial filed 


11/6/75 Stenos trans dated 10/28/75 filed 


1/8/76 Notice of Motion filed, ret. April 5, 1976 
for granting severance, dismiisal, granting 
deft various exculpatory items, suppression 
(Anzalone) 


1/9/76 Notice of Motion filed on behalf of defendant 
Vivelo for same relief 


3/9/76 SEfidavit of Ronald DePetris filed for the 
Goverr.neont 


4/21/76 stion filed by S.P.0O. to quash subpoena 
dated 4/21/76 


4/22/76 liotiun granted by Hon. Edward R. Neaher 
6/2/76 Ovders of Sustenance dated 6/1/76 filed 
7/9/76 fSceno trans dated May 3, 
19, 20, 21 
June 1,2 & 3 filed 
teno trans dated July 15, 1976 filed 


c 


able cf Exhibits for Taint Hearing da 
9/15/76 and Trail dated for all 


Special form of Verdict dated 6/3/76 
Government's Initial Requests to charge 


‘ 


Jefendant Anzalone's instructions for request 
submitted by Barry 


9/24/76 udgment and curnmitment filed - certified 
coples to Marshal 


jotice Appeal Filed 9/27/76 


“lerk’s Certificate 


WPPsPEDs em 
Y, $722,108 


INDICTMENT 


UNIT STATLS PLSTRICT COURT 
EXSTERN DISTRICL OF NEW YORK 


75 
ay PA r 


UNITED STATES OF AMERICA INDICTMENT 


- against - Cr. No. 7S <« 2Ey 


A 


(T. 18, U.5.C., $241, $2, 
ALBERT ANZALONE, $1623; T. 42, U.S.C., §3€3): 
ANTHONY VIVELO, eet 
NICOLAS LOMBARDI, and : / Se Y i 
ROBERT BARBIERI, 
Defendants. 


THE GRAND JURY CHARGES: 


COUNT ONE , 

On or about and between the 6th day of April 1972 and 
the 22nd day of April 1972, within the Eastern District of New 
York, the defendants ALBERT ANZALONE, ANTHONY VIVELO, NICOLAS 
LOMBARDI, ard ROBERT BARBIERI, together with Gerald Maddalone, 
herein named as a co-conepirator but not as a defendant, 
knowingly and wilfully did conspire to injure, oppress, threaten, 
and intimidate Albsrto Charles, a black citizen of the United 
States, in the free exercise and enjoyment of, and because of his 
having so exercised, his right secured to him by federal law to 
rent, lease, and purchase real property without discrimination 


because of race and color. 


OVERT ACTS 

In furtherance of the said unlawful conspiracy and for 
the purpose of effecting the objectives thereof, the said de- 
fendants and co-conspirator committed the following overt acts 


within the Eastern District of New York: 
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1. On or about the carly morning of April 7, 1972 
deferv.dents ALRERY ANZALORE, ANTHONY VIVELO, NICOLAS CiD7.NO- 
ROBL..) PARBIERI participated in the shooting and breaking 

o. the windows of the house located at 351 Milton Avenue, Staten 
Iuland, New York. 
2. On or about the early morning of April 7, 1972 

tic defendants ALBERT ANZALONE, ANTHONY VIVELO, NICOLAS 
LOMBARDI, ROBERT BARBIERI, and the co-conspirator Gerald 

aualune wet at Vivelo's house. They discussed various ways 
.» prevent Alberto Charles and his family (hereinafter "the 
warles family") from moving into the house located ut 351 
Milton Avenae, Staten Island, New York, including among others 
burning th: house down. 

3. On or about the early morning of April 7, 1972 
co-conspirator Gerald Maddalone splashed paint on the front 

‘oor of the h » located at 351 Milton Avenue, Staten Island, 
New York. 
4. On or about April 10, 1972 the defendants ALBERT 

ANZALONE, ANTHONY VIV®LO, NICOLAS LOMBARDI, ROBERT BARBIERI, and 
the co-conspirator Gerald Maddalone participated in an effort to 
raise money for a down payment so that a white family could pur~ 

ase the house located at 351 Milton Avenue, Staten Island, New 
york and thereby prevent the Charles family from moving into the 
said house. 

5. On or about the night of April 12, 1972 or the 

early morning of April 13, 1972 the house located at 351 Milton 
Avenue, Staten Island, New York was flooded with water, causing 


extensive water damage. 


6. At approximately 1:15 - 1:30 A.M. on the early 


rorning of April 22, 1972, the defendant ANTHONY VIVELO walked 


{rom his house to the house of the defendant ALBERT ANZALONE. 
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7. On or about the early morning of April 22, 1972, 
arson was comultted on the house locaLled at 351 Milton Avenue, 
fa 


St-ton Islard, New York. (Title 18, United States Code, Sections 


241.) 


COUNT TWO 

On or about the 7th day of April 1972, within the 
Eastern District of New York, the defendants ALBERT ANZALONE, 
ANTHONY VIV: LO, NICOLAS LOMBARDI, and ROBERT BARBIERI, by 
forec, Lhat is, the shooting and breaking of windows, did 
knowingly a: i wilfully injure, intimidate, and interfere with, 
and attempt to injure, intimidate, and interfere with Alberto 
Charles because of his race and color and because he was and 
hac been rerting «end contracting and negotiating for the rental 
end purchase of the house located at 351 Milton Avenue, Staten 
Island, New York. (Title 42, United States Code, Section 3631; 


Title 18, Urited States Code, Section 2.) - 


COUNTS THREE THROUGH TEN 


Introduction: 

1. ff unts three through ten are directly related to, 
based on, and arise out of the same series of acts and trans- 
actions constituting the civil rights offenses charged in this 
indictment. 

2. At all times material hereto, a grand jury of the 
United States duly impaneled and sworn in the United States 
District Court for the Eastern District of New York was con- 
ducting an investigation to determine whether there had been 
committed in the Eastern District of New York violations of the 
civil rights laws of the United States involving discrimination 
with respect to the rental and purchase by the Charles family 


of a house located at 35] Milton Avenue, Staten Island, New York. 
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3. It was material to the aforesaid grand jury in- 


vestigation to ascertain, among other things: 

a. The identity and actions of any person or 
sons who participated in or had knowledge of any 
of vandalism at the said house; 

b. The identity and actions of any person or per~ 
sons who participated in or had knowledge of the shoot- 
ing and breaking of the windows of the said house; 

c. The identity and actions of any person or perm 
sons who participated in or had knowlease of an effort 
to raise money for a down payment so that a white family 
could purchase the said house, and thereby prevent the 
Charles family from moving into the said house; 

a. The actions on the early morning of April 22, 
1972 shortly before the fire at the said house of any 
person or persons who lived near the said house; and 

e. The identity and actions of any person or per~ 
sons who participated in or had knowledge of the arson 


at the said house. 


COUNT THREE 
On or about the 4th day of March 1975, within the 
Eastern District of New York, the defendant NICOLAS LOMBARDI, 
while under oath as a witness in the aforesaid proceeding be- 
fore a grand jury of the United States, did knowingly make 
false material declarations as underscored below: 
Q. Were you ever involved in any act 
of vandalism against the premises at 351 
Milton Avenue? 
A. Now 
Q. Specifically, did you ever shoot 
a CO-2 operated pellet or BB type gun at or 


in the ditection of the windows at 35] Milton 
Avenue? 


A. No. 


Q. Did you ever shoot at the front 
windows of 351 Milton Avenue and thereby 
break the panes of glass in those windows? 


A. No. 


Q. Were you ever present with anyone 
else who shot a firearm at the windows at 
351 Milton Avenue? 


A. No. 


Q. When I used the word "firearm" in 
that last question, I use it in a broad sense 
like the question which I previously gave. 


With that definition in mind, I ask 
you again, were you ever present when any other 
person shot a firearm towards the premises of 
351 Milton Avenue? 


A. No. 

Q. Were you ever present when any damage 
whatsoever was done upon the front windows at 
351 Milton Avenue? 


A. No. 


Q. Do you know the identity of any- 
one who inflicted any type of damage or 
committed any act of vandalism on the pre- 
mises at 351 Milton Avenue? 


A. No. 


(Title 18, United States Code, Section 1623.) 


COUNT FOUR 
On or about the 29th day of April 1975, within the 
Eastern District of New York, the defendant ALBERT ANZALONE, 
while under oath as a witness in the aforesaid proceeding be- 
fore a grand jury of the United States, did knowingly make 
false material declarations as underscoz:ed below: 


Q. Were you ever involved in any 
act of vandalism against tie premises at 


a) 


351 Milton Avenue? 

A. No, sir. 

Q. Specifically, did you ever shoot 
a BB or pellet type gun at or in the di- 
rection of the front windows at 351 Milton 
Avenue? 

A. NO, His: 

Q. Did you ever st at the front 
windows of 351 Milton Avenue and thereby 
break: panes of glass in these windows? 

A. No, sir. 

Q. Were you ever present when any 
person shot any kind of gun toward the 
windows of 351 Milton Avenue? 

A. No, sjr. 

Q. Were you ever present when any 
damage was inflicted upon the front win- 
dows of 351 Milton Avenue? 

A. No, sir. 

Q. Do you know the identity of 
anyone who inflicted any type of -damage 


or committed any act of vandalism on the 
premises of 351 Milton Avenue? 
A 
A. No, sir. 


(Title 18, United States Code, Section 1623.) 


COUNT FIVE 
On or about the 29th day of April 1975, within the 


Eastern District of New York, the defendant ANTHONY VIVELO, 


while unde- oath as a witness in the aforesaid proceeding be- 


fore a grand jury of the United States, did knowingly make 
false material declarations as underscored below: 
Q. Were you ever involved in any act 
of vandalism against the premises of 351 
Milton Avenue? 


A. No. 


Q. Specifically, did you ever shoot a 
BB or pellet type gun at/or in the front win- 
dows at 351 Milton Avenuc? 

A. Now 


Q. Did you. ever shoot. any type gun at 
the front windews of 351 Milton Avenue? 


A. Now 


Q. Were you ever present when any other 
person shot any type of gun at the front win- 
dews of 351 Milton Avenuc? 


A. No. 
Q. Were you ever present when any damage 


was inflicted upon the frent windows at 351 
Milton Avenue breaking the glass? 

A. No. : 

Q. Do you know the identity of anyone 
who inflicted any type of damage or committed 
any type of vandalism at the premises of 351 
Milton Avenue? : 

A, No. 


(Title 18, United States Code, Section 1623.) 


COUNT SIX 
On or about the 29th day of April 1975, within the 
Eastern District of New York, the defendant ROBERT BARBIERI, 
while under oath as a witness in che aforesaid proceeding be- 
fore a grand jury of the United States, did knowingly make 
false. material declarations as underscored below: 
Q. Were you ever involved in any act 
of vandalism against the premises at 351 
Milton Avenue? 
A. No. 
Q. Were you ever present when any act 
of vandalism against those premises was com- 
mitted? 
A. No. 


Q. Were you ever present when any damage 
was inflicted upon the front windows of 351 
Milton Avenue? 


® ; A. No. 


(Title 18, United States Code, Section 1623.) 
v | 


On or about the 4th day of March 1975, within the 
a Eastern District of New York, the defendant NICOLAS LOMBARDI, ae 

x while under oath as a witness in the aforesaid proceeding be- 
fore a grand jury of the United States, did knowingly make 
false material declarations as underscored helow: 

Q. Were you involved in any way in 
the solicitation of money with respect to 
the premises at 351 Milton Avenue prior to ; 
the fire? 

A. No. 

Q. Did you, yourself, maintain a 5 
list of names of persons who agreed to A 
contribute money in connection with 351 4 
Milton Avenue? 

A. No. fe 

Q. Did you, yourself, maintain any Pe 

"kind of list of names with respect to 351 
Milton Avenue? 
A. No. 


Q. Did you ever see any such list? 


A. 


No. 
Q. Did you ever hear about any such list? q 


A. No. 


(Title 18, United Section 1623.) 


States Code, 


On or about the 29th day of April 1975, within the 
Eastern District of New York, the defendant ROBERT BARBIEKi, 
while under oath as a witness in the aforesaid proceeding be- 
fore a grand jury of the United States, did knowingly make 


false material declarations as underscored bclow: 


R 


a pee ree. ae See 
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Q. There is evidence before this Grand 


Jury that shortly after the incident at the 


real estate office on that Suncaay that an at- 
tempt was made by neighbors in the arca to 
raise moncy, enough money for a down payment 
on the house so that a white family could pur- 
chase it and in this way prevent the black 


family from moving in. 


There was some talk of it. Everybody 
contributed $50. Each famii, contributed 
$50. That way they could raise enough money 
to make the down payment ar: the: a family, 
white family could purchase the house using 
this money as a down payment and thereby 
prevent the black family from moving inte 


the house. 


Did you ever learn prior to the fire of 
any solicitation of money along those lines? 


A. They were not for money as far as I 
know. People were going From house to house 
to form a civic type or solidarity organization 
in order not to sell the house s0 no one would 


sell their house. I know that, yes. 


Q. That was an attempt so nobody else 
would sell their house? 


A. I think that is what it was. I did 
see people going from house to house. I didn't 
see any money being exchanged or promised or of 
any attempt to stop the black family with moncy. 


Q. My question is: Did you ever learn 
that there was any solicitation with respect to 
351 Milton Avenue prior to the time of the fire? 


A. Of money, no except from the FBI or 
different investigators did say that. 


Q. You do not have any personal know- 
ledge with respect to the solicitation of 
yoney, with respect to 351 Milton Avenue? 


A. No, I again -- I said there were 
wople going to each house speaking to in- 
ividuals, taking their names in order to . 
form a civic association. That's what he 
told me at least. I wasn't there. It was 
to form a solidarity type association so 
no one would move and it would prevent 
plock busting. 


Q. When did that take place? 
A. Sometime in 1972. I don't know. 
Q. Was it prior to the fire? 


A. Oh, yes. 


Q. Were you involved in any way in the 
wolicitation of money with respect to 351 
Milton Avenue? 
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A. I just said I didn't know of any 
money being Sotic? , SO thererore 1 am 
comgied BB 16, 50 


Q. Shortly after the fire, did there ey 
come a time when you were questioned by fire 
marshalls? 


A. Yes. ce 


Q. During this conversation with the Pe a 
fire marshalls, did you yive them the names Seis 
of any person you believed to be involved in 

the soliciting of money? 


A. No. 
Q. ‘bid you tell the fire marshalls that 
any person participated in the solicitation of 
money to your knowledge? 


A. No. 


Q. Did you tell any fire marshalls 
that Tony Tortora was a person who had been 
involved in the solicitation of money? 


A. Probably not. Probably told them 
the same thing I said about Tony before. 
He seemed to have some type of connection 
with the real estate office and I said 
about the community center thing, I might 
have said that to them or something similar 
to that. 


Q. pid you tell any fire marshall that 

Tony Tortora was a person who was involved oe 
in the solicitation of money with respect os 
to 351 Milton Avenue? Baas 


A. No. bok 
Q. You are sure of that? 
A. Am I sure about that? 


See occasionally you can say things 
you don't mean. I could have said it but I 


didn't know anything about the money. I could : 
have said. : 


Q. Other than that Tony Tortora, did 
you tell the fire marshalls, did you give the 3 
fire marshalls the name of any other person 
who participated in the solicitation of money 
with respect to 351 Milton Avenue? 


A. ‘No. If I had given them names, then 
I would have given them ~~ now there is nothing 
to hide. 


- 


« {}-« 


Q. Pid you tel] the fire marshall that 
there was a neighborhood group which was try~ 
ing to collect money with respect to 351 Milton 
Avenue? 


A. No, I said vaguely, I remember saying 
thee was a neighborhood group trying to get 
together to form some type of organization, It 
could be the same thing. 


Q. You did not say anything about any 
neighborhood group which was trying to collect 
money from the neighbors to use as a down pay- 
ment to purchase the premises at 351 Milton 
Avenue? 


A. Could you read that back please? 
(Whereupon the pending question was read back.) 


A. No, no to that question. But I did 
remember, Just remembered it now that Tony 
Tortora again had said something about his 
sister might buy the house but she would 
need more money. That's the onl; time I 
heard money being spoken about. Maybe I 
told them that Tony Tortora's sister was 
going to buy the house. , 


It confused me because it wasn't up 
for sale. It was sold. 


©. You might have mentioned something 
about money in connection with Anthony 
Tortora? 


A. It's possible -- not a collection 
from house to house. 


Q. Putting aside again Tony Tortora, 
did you tell the fire marshalls the name of 
any other person who you indicated was in- 
volved in the solicitation of money with 
respect to 351 Milton Avenue? 


A. No. 


Q. Did you tell the fire marshalls 
that any persons had come to your house 
trying to collect money with respect to 
351 Milton Avenue? 


A. We. 


Q. Prior to the interview with the 
fire marshalls, did you have any knowledge 
whatsoever with respect to the solicitation 
of money with respect to the purchase of 
351 Miiton Avenue? 


V1 


nn 
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A. I can't answer that with a yes or 
no. I can answer with an explanation. 


The explanation is that they might 
be confusing the fire marshalls or myself, 
might be confusing two differer.t things. 
That would be the forming of taking names 
from people, getting their names in order 
to form some kind of solidarity or com= 
munity association to prevent any form of 
block busting -- but to my knowledge I 
don't remember any money being spoken of 
except when Tony Tortora or somebody told 
me about: that. 


Maybe I didn't get it directly from 
him his sister was going to purchase the 
house but she -- she didn't have the money. 
Tf she doesn't have the money, where is it 
going to come from? 


Q. Prior to the interview with the 
fire marshalls, did you have any knowledge 
with respect to raising money for a down 
payment to purchase 351 Milton Avenue? 


A. No, except the way I just ex- 
plained it to you in the previous question. 


Q. Other than that, your answer is no? 


A. Yes, the answer is no. 


Q. Other than that you had no such 
knowledge? 
A. Right. 


Q. Were you, yourself, a part of any 
such group? 


A. Which group? 


Q The group that went from house to 


house. 


A. Iwas in the car when a group did go 
from house to house. I guess you could say I 
was part of it. 


Q. .That is in connection with what you 
were talking about before, forming a group 
which would agree not to sell? 


A. Let me explain it. This would be 
easier. 


There was, like I said in the pre- | 
vious statement, people going from house to 
house speaking to each neighbor and asking 
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them to form a civic association. I 
ussume that's, that is what they were 
asking them because I was not at the 
door. I don't go to peoples’ houses. 
I was in the street at the time or 
sidewalk, yes. 


The houses are very close. 
If you notice each house is only 
twenty-five feet wide. Each per- 
son has twenty-five feet of property, 
60 you could be standing in front of 
your house yet within one hundred feet 
of you are six houses. Very tight 
area. Very tight. 


So when you say “in the area" 
when I was standing in tront of a place, 
that's e‘x houses you are in front of, 
not one 


Q. As far as you are concerned, 
as far as you believe the other people 
were making attempts to do what? 


A. I thought they were trying to 
form some kind of an association to pre- 
vent other families from selling to 
minorities in order to cause a run on 
houses which would lower the value of 
homes, which would be block busting. 
This is what I thought they were doing. 
Maybe I was mistaken. 


‘ Now I have gotten from you in 
the questions and from the FBI -- it 
happens there was money being collected 


‘or solicited. I don't knew anything 
about that. 


Q. You did not know about any 
roney being raised? 


A. Right. 


Q. Or any attempts with respect to 
351 Milton Avenue? 


A. Other than the statement I gave 
you a few minutes aco explaining the answer. 


(Tutle 18, United States Code, Section 1623.) 
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COUNT NINE 


_—_——— 


On or about the 29th day of April 1975, within the 
a 
Eastern District of New York, the defendant ALBERT ANZALONE, 
while under oath as 4 witness in the aforesaid proceeding be- 
fore a grand jury of the United States, did knowingly make 
false material declarations as underscored below: 
Q. Mr. Anzalone, I would now like to 

direct your attention to your activities on 

the afternoon and evening of April 21, 22 of 

1972. 


That was the night of the fire at 
351 Milton Avenue. 


Where were you that afternoon? 
A. I would say working. 


Q. Did there come a time when you 
came home? 


A. Yes, the normal time is six, seven 
o'clock around t! .t time. 


Q. What would be the last time you 
were outside that evening? 


A. I don't know. It is so long ago. 
It could be eleven o'cleck, 11:30. It could 
be even about ten o'clock. I don't know. 


Q. Were you outside after midnight 
thet night? 


A. Outside -- no, I went to the door 
after midnight to let someone in, yes. 


Q. Who was that? 
A. Anthony Vivelo. 


Q. Mr. Vivelo came over to your 
house that evening? 


A. Sure. 

Q. Do you recall what time that was? 

A. I would say it would have to be 
maybe a little before 12:30, a little after 
12:30 roughly, that time. 


Q. Did Mr. Vivelo work that night? 
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A. From four to twelve. 


Q. ‘That night you say he came over 
to your house about what time? 


A. I have to say about 12:30. I 
don't know the exact time. Five minutes, 
one way or the other. 


Q. Approximately 12:30? 


A. Approximately, yes- 


- 


What happened when he came over? 


Q 
A. What happened? 
Q 


. Yes. 


A. He knocked on my door, he needea 
a key to get into his house. He coulin't 
get in. He didn't have no key. 


Q. Would you explain that to the 
Grand Jury? 

A. He came to my door, knocked on my 
door, said that he couldn't get into his 
house because he had no key. He asked to 


use my telephone. I let him use my tele- 
phone and I also gave him a cup of coffee. 


That's what happened. 
Q. He came in, used your telephone 
to call his wife? 


A. Yes, to wake her up. 


Q. To tell her to unlock the door? 


A. Yes. 
Q. Then he haa & Cup of coffee? 


A. Yes, sir. 


Q. In any event, to the best of 
your recollection at this time he came 
over at 12:30 and left by one o'clock? 


A. Yes. 


Q. After he left your house, called 


his wife, had a cup of co 
is about one o'clock, after that time prior 
to the fire which took place at 
or shortly thereafter, in that intervening 
time did Mx. Vivelo come over to 


again? 
tS 


ffee which you say 


yo o'clock 


your house 


No. 
oO. You are sure about that? 
A. Por itive. 


(Title 18, United States Code, Section 1623.) 


COUNT TEN 
On or about the 29th day of April 1975, within the 
Eastern District of New York, the defendant ANTHON’ VIVELO, 


while under oath as 4 witness in the aforesaid proceeding be- 


' fore a grand jury of the United States, aid knowingly make 


false material declarations as underscored below: 
Q. Mr. Vivelo, I would now like to 

direct your attention to the even 19 of 

the fire at 351 Milton Avenue which has 


been placed in the early morning of April 
22nd. 


Q. What were your hours of duty on 
that day? 


A. I did four to twelve. 


Q. In other words, you worked from 
4 p.m. to 12 midnight? 


A. Yes. 


Q. Where were you located at that 
time? 


A. Coney Island. 

Q. How long does it take you to get 
from Coney Island to your home on Staten 
Island at that hour of the night when you 
worked a four to twelve shift? 

A. Somewhere from twenty minutes. 


Q. When you are working the four to 
twelve shift, when will you usually get home? 
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Do you recall what time you arrived 
the night of the fire? 


I imagine the same time. 

That would be about * 2:30? 

Yes. 

What did you do when you got home? 
i tried to get into my house. 

What happened? 

I was locked out. 


You did not “.ave the keys with 


I didn't have the keys, no. 


What did you do that night when 
was locked? 


Banged on the door. 
Then what happened? 
A. Then I went across the street to 
Mr. Anzalone's house and asked if I could 
use his phone and I called my wife. 
Did you call your wife? 
Yes. 


Did you wake her up? 


I told her to open the door. 


Did she say she would? 


Yes. 
Then what happened? 


Then I went home and took my dog 
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Q. Do you recall approximately what 
it was that you left the Anzalone's 
? 


A. ‘A few minutes. I dun'’t know how 
long it took. 


Q. You got home about 12:30. 
What time would it have been you 
left? 


A. Maybe a quarter to ~~ I am only 
guessing. I wasn't clocking mysclf. 


Q. Approximately a que <5 to one? 
A. Yes. 


Q. Would it refresh your recollection 
any if I teld you that when you were inter- 
viewed by the police detective, shortly after, 
about a week after the fire that you told him 
that you then let your dog out the back door, 
let the dog run loose? 


I'm sorry. 

That you let the dog out the aoo1r, 
back door and you walked to the front of the 
house with the deg, let the dog run louse, 
walked to the rear of the house and entered 
-by the back and the dog returned two or three 
minutes later and you let the dog an the back 
door? 

A. Yes. 
Q. Is that about what happened? 
‘al That's what I generally do. 


Q. In other words, you do not walk 
around a lct? 


A. I stay by our house and let the dog 
run, right. 


Q. Then what did you do? 

A. I went to bed. 

Q. If you got home about 12:30 and 
it was about a quarter of one when you left 
Anzalone's, when was it when you finally let 
out the dog and went to bed? 


A. Approximately one o'clock I guess, 1:15. 
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At any time after you left Nr. 
WOuUsSS WA WOKS Lae. LO ye 
house, assume at that point in time 
your wife had unlocked the door when you 
left Mr. Anzalone's house about 4 quarter 
of one and went back to your house? 


It was unlocked? 
Yes. 


Was that the front or back 


I don't recall. 


Q. In any event you went into the 
house and that is when you got the dog? 


A. Yos. 


Q. At any point from that point on 
prior to the fire that night, did you ever 
go back tc Mr. Anzalone's house? 


A. Not that I recall. 


Q. Did you at any time walk across 
the street from your side of the street 
over to Mr. Anzalone's house and approached 
hie front door? 


A. 1 don't recall if I did. 


It wouldn't be unusua! for me to 
go back and forth to talk to him. I 
lon't recall exactly what I did that night, 
but I am in and out of his house three times 
a day. 


Q. Would you have recalled it at the 
time you were interviewed shortly after the 
fire? 

A. Yes. 

Q. And if you did not say anything 
about going back to his house at that time 
would it be fair to state that you did not 
go back to his house at that time? 

A. Yes. 


Q@. Do you have any recollection now 
of going back to his house that night? 


A. No. + 


Q. To the best of your recollection 
did you go back to his house that night? 


A. No. 


did you go walking from 


’ 


Q. At about 1:20 or 1:30 that night 


your house across 


the street to Mr. Anzalone's house for any 


reason whatsoever? 
aA: - 2 don't vecail 


-_— 


O. 7 am directing 
Mr.- Vivelv, to the best 


‘I want the best of your 


what you did that night 
dog. 


A. - To the best of 


—— 


af 7. aid. 


your attention now, 
of your recollection. 
recollection as to 
after vou walked the 


mv recollect:ion I 


did not go back to His. Now, es 


(Title 18, United States Code, Section 1623.) 
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17 


hii CLERA: Criminal case for 


States of America versus Albert Anzal 


Vivelo, Nicholas Lombardi and Robert 


Narnieri 
HaArDLieri. 


MR. DE PETRIS: Ready for the Government, 


your Honor. 


THE COURT: Let's see. 


Mr. Peterson? 


MR. PETERSON: Yes, your ijioncr. 


~ 


TuL COURT: I see I've just received a 


- 


motion from you. ilave you been served with this? 


MR. PETERSON: I apologize for 


of the motion. 


ta 


e 


late 


THE COURT: Have you been served with a 


copy, Mr. DePetris? 


MR. DE PETRIS: Yes, your lionor, 


THE COURT: iI haven't had a chance 


b i Wet ME FEGaad LE. 


ec 


Mr. DePetris, have you had a chance to 


these respective motions? 


MR. Di PETRIS: Yes, I have, your 


kT 


houx 
"23d 
saad 


iionor. 


TnI COURT: And what is the Government's 


position with respect to the severance aspects? 


MR. DE PETRIS: ‘The motions sh 


your Honor, and if your Honor wishes 


seie far } 
S$r.ate the baSis ror ciat. 


23 


would 


7 


be denied, 


me ‘ 
wee & 


can 


hos 


right. 

DD PETRIS: Because I did give some 
thought to this matter prior to nanding up the 
indicuments in the case. First of all, generally, 
with the -- where you have perjury in substantive 
counts and there is a commonalty of proof 
involved, as there clearly is in this case, your 
Honor can see from the indictment that the perjury 
counts all relate to the defense with respect to 
one or more of the overt acts of the conspiracy 
counts so there is clearly a commonalty of procf. 

The case law is clear that where there is 
such a commonalty of proof between perjury and 
substantive counts, generally they should be cited -- 
they should be *ried together. I can give your Honor 
several cases which I have Xeroxed here, with 
respect to that matter. 

In the Second Circuit, there is United 
States versus Carson, 464 F 2d, 424 and United 


States versus Sweia, 441 F 2d, 114 at 118 and 119 


‘2 Carson case was 424 at Page 436. The Gill case, 


-~d States versus Gill, in the Seventh Circuit, 
490 ¥ 2d, (33 at 239. In the Seventh Circuit, 
United States versus Pacente, which is an en banc 


decision in the Seventh Circuit, 503 F 2d, 543 at 


24 


es 


ae 
a 


In those cases they stand for thre sronosition 


in this case, that the cases should be tried 


{| } : 4 < 

4 ] where there is a commonalty of proof as there 1s 
| 

together. 


~ 


There is one additional element thé 


into this case and that is the fact that the use 
| f 
9 || immunity question , the facc that the deterdants 


10 testified before the Grand Jury. Under use | 


* 
ll || immunity. Under the language of the statute itself,if 
i] | 
| ‘ ‘ 
12 probably is not crystal clear in a s:“natic: 1Lixe 
} 
13 | this, becuuse this is a case for werjury and giving | 
' 
| “a &g 
ad of false svtatements, although it * 3 also additional | 
1k || ° . ° . 
10 || counts in the indictment as io the substantive 
i 
16 || counts. 
i owever, I thin the case i< © lear in this 
! 
, 18 situation, a Limitin nstruction can tak are of 
13} whatever priblem there is in that regard. 
— , 
90 |} +r he 7 om 1A + ruil 
oe In other words, your lionor would instruct 
{| ~ 
21 jj the jury to consider the testimony of theNjefendants | 
22 || before the Grand Jury, only on the perjury counts. 
| | 
23 || In the case of United States versus Vvacente, 
24 || wanic!. I previously cited to your llonor, the District 


Court in that case gave a limiting instruction to ‘+ 


25 


to <ne jury, to that efiect. only consider 
Grand Jury testimony on the perjury counts 
tae substantive counts. 

The Court of Appeais in that case upheld 
that. The same in the Braasch case, which I 
previously cited to your iionor, and the Gill case, 
which I previously cited to your Honor. 

In all those cases, the District had given 
a limiting instruction to tne jury, only consider 
the Grand Jury testimony on the perjury counts. 
The District Court upheld that limiting instruction 
as being valid and the jury being able to foliow 
it. 

Now, in this case, particularly, the jury 
woulc be able to follow the limiting instruction 
because it is not as if the defendants went before 


the Grand Jury and made incriminating admissions. 


they had admittea their -- having committed some 


these acts before the Grand Jury, we'd be ina 
different position and then I think I would probably 
agree that the jury could not foilow the limiting 
instruction, where the jury was hearing admissions 
by the defendant before the Grand Jury as having 
committed crimes. 


Lut in this case, the -- we have no such 


25 


defendants denied it before the 
Grand Jur‘ Je think we can make an analogy to the 
Sruton line of cases, the kind -- the line of cases 
following Bruton which held that the -- distinguished 
Bruton on the ground in those particular cases 


there was no devastating risk that the jury couldn't 


| 
| 
| 


4 


imiting instruction, because -- because 


statements. 


hat there was not powerfully incrimi- | 
i 
The Catanzarro case is one such example, 


Circuit case, and 
many cases where they have held t 
could follow limiting instructions. 
In this case we can see by the 


to the specific facts of the case, we 


clearly that that would be the case. Counts 


through 6, the perjury counts 3 through 6, are 


y the defendants that they participated in 
shooting and breaking of the windows at 
Avenue. 
Count 2 charges that they did this and their 
plea of not guilty to Count 2 in and of itself 
constitutes a denial that they committed those 


acts. So, it is obviously no way the jury is coing 


testimony in denying those acts against 


27 


the cefendants. prejudice in 


regarc. 


+ 


Counts 7 and 8 are -- relate to the cenials 


about having participated in the over act relating 


to the effort to raise money for a down payment 


to purchase the house at 351 Milton Avenue, to | 


prevent the black family from moving in. 


The plea of guilty -- the plea of not quilty 


9 to Count 1 at least implicitly constitutes a 
denial as to having been involved in those acts. 
So, therefore,there is no prejudice and no 
likelihood that the jury caunot follow the 


limiting instruction wnich the Court would give. 


14 As to Counts 9 and 10, those perjury counts 
15 relate to the denial that Mr. -- the defendant 
16 Vivelc walked over to the defendant Anzalone's | 
17 | house at ebout 1:15 to 1:30 in the morning cf that | 
| day. | 
| Again, that's an overt act in the indictment. | 
20 || In Count 1, again there is a plea of not | 
21 guilty to that count and furthermore, the Government | 
22 intends to introduce in evidence on its direct case 
23 an interview of Mr. Vivelo and Mr. Anzalone by the 
24 fire marshal and the police detective, where they 
25 | inquired of tie defendants as to their whereabouts 

| 

| 
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~) 


8 


10 


11 


13 


14 


rh 


the tire. 


and aciions on the night o 

Ang at tnat point in time, based on tose 
interviews, the jury will have before ita denial 
in effect of being before -- of being o.t on th 
street at that hour. 


So, from the Government's direct case, the 


jury will have heard a denial in that regard, so 


there was no risk that it will acd anything to it, 


once they hear the denial before the Grand Jury. 
Additionally we have an additional -~- one 
additional reason for denying the motion in this 
case. That is the case of United States versus 
Traumunti, Second Circuit, 500 F 2d, 1334 which 
if your Honor recalls, I cited to your Honor on 
the question of immunity, the use immunity when 


ne 2nULe 


we had the pre-trial motion to dismiss 


ment. And in that case the Court held the derend- 


ant, where he's given use immunity and goes Setore 
the Grand Jury, and testifies -- gives false and 
not incriminatory testimony, tnat testimony is no 


compelled within the meaning of the statute. 


It is not to be given the protection ~~ tne 


Fifth Amendment protection because the purpose of 


giving one use immunity was to have him go before 


+ 


the Grand Jury and testify truthfully and then t 
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4 


be used against hin. 
have the 
there is no prohibition aqainst its use 
Trausaunti case and under the Traumunti case i 
could -- I would submit that I could introduce tre 
Grand Jury testimony in ny direct case on the Civil 


Rights triai as false exculpatory testimony by 


the defendants and in fact in the Traumunti case, 


the Second Circuit upheld the introduction of the 


false and not incriminatory Grand Jury use 


immunity Grand Jury testimony, either as impeaching 


the cefendants or as simial acts, a similar act of 
lying betore the Grand Jury. 

So, that's an additional reason for denying 
the motion and finally, I would have -- should bring 


to the Court's attention the provisions of Rule 


2B5C and F, which would require that, absent good 


have been made back 1n 


set for motions. 
I would not raise the untimeliness issue if 
was any real question of prejudice here but 
see it, there is no substantial question of 


prejuc.ice and therefore I would submit to the 


that that's another ground for denying. 


89 


to have been brought be: 
in addition to that, that 
get into the trialax’ showhow prejudice does 


appear during the trial, at that time the matter 


can be 1 ed appropriately. 


at this po in time, there 
the motions made at 
late date and in light of the substantial 
law to the contrary, to the thrust of their motions. 
I have th 3 xeroxed, if your Honor 
wWisnes to see any of tne cases. 
THE COURT: Well, I'd be glad to have then, 


wisn to let me have those copies. 


his connection, Mr. Peterson: 
TERSON: Fine, Judge, 
the Court for 
It should 
ily an oversight. 

However, in accordance with hule 12, we 
nave tne right to submit any time prior to the 
beaqinning of trial. 

In essence, Judge, and very succinctly, it 


would seem to me that it would be highly impossible 


a1 


ror to consider testimony in reference to 

the tjury counts and not to consider it in 
reference to the substantive counts of perjury -- 
of conspiracy and the Human Rights allegation. 

Your Honor, we have one case, Drew versus 
the United States, 331 F2d, 35. I think that case 
hits this right on the nail. Your Honor, I merely 
am asking for an election of counsel. .t would 
not at all prejudice the Government to sever and to 
elect, in the interest of fundamental fairness, 
Judge. 

THE COURT: iell, I must say, though, that 
I am somewhat persuaded Mr. DePetris' point, that 
if we were talkince about admissions of some kind, 
it would be a ditierent situation. dere, as I see 
it, and having read the testimony to the extent 
outlined in tt i nen du confess that I 
see ncthing on its face whic. would constitute any 
admission of inculpation by these defendants." 
AGULNICK: If your Honor pleases, as 


far as the defendant Anzalone is concerned, I think 


Mx. DePetris has stated this morning that he intends 


on his direct case to use false exculpatory 
explanations for certain events. 
THE COURT: Let me put it this way: \WJhen he 


A2 


Ls yOoing to 
~~ py the way, what is your name? 

MR. AGULNICK: My name is Agulnick, S3arry 

aGulnick. 
ZI understaz. 

testimony, perhaps through t 
. Suppose, about statements made 
wnich will be : : ; ‘ i f your 
.n effect saying nothing happene or nothing 
nvolved and so forth. 

innocent -- so called innocent state- 

ents Suppose there will be other evidence 
which will indicate that those statcoinents were 
false. That is, tend to snow they were false. 


vow, I think what the Government is 


a4cMissions 
Says the 
what the Government says tends to make false. 
née jury still has to make up its mind whether it 
S false or not because it does the Government no 
the jury reaches that conclusion. 
that conclusion, then they would -- 


Suppose, consider é imilar testimony 


RY 
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pefore the Grand Jury or at least before the Grand 


Jury nere, constitutea false declarations or perjury.| 
So, you are saying actually, as I see it, you 
are asking that there be two trials when we would 


simply go over the same evidence a second time. 


| 
| 
MR. AGULNICK: Yes, but your Yonor, we are | 
overlooking one basic factor and that is when | 
these individuals went before the Grand Jury, they | 
were given asé\ immunity and it was made clear *o my | 
client that his testimony befozr= the Grand Jury could 
only be used in a subsequent perjury matter. 
I+ was never made clear to him that at any 


time or in any way, shape or form, his testimony | 
was to be used in a Civil Rights viclation. | 


THE COURT: The only answer that is available 


to thut, and Mr. DePetris has made it is this: A 
person is compelled -- a person is protected from 
compe..led testimony admitting his guilt of some- 


thing. if he gets up there, taxes the vath and 


says, “I didn't do it, I wasn't unvolved," well, 
he's answered. If the answer is true, well, that's 
fine. But if he gets up there after taking the oath 
and that's false, that isn't compelled testimony. 
That's voluntarily offered testime iy designed to 


exculpate him, to prevent the Grand Jury from 


7] 


12 


13 


14 


15 


16 


_ 
~ 
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treating him as one involved or implicating Aim in 


any wav, and consequentiv, he thereby exposes 


nimself to rules which have been designed to limit 
a Fifth Amendment rights to compelled true 
statements -- true testimony, not compelled false 
testimony. You understand? 


MR. AGULNICK: I understand what your Honor 


is saying, but I think those rules would only apply 


in a perjury trial, but not ina matter involving 
a substantive count, such as the Civil Rights 
violation. 

THE COURT: You are saying in effect by 
being given the use immunity, somehow or other vour 
client was falsely induced, so to speak, falsely 
induced to testify before a Grand Jury which he 


never would have done, right? 


MAT erypTaTe ea eae ae eri ee 
MR. AGULNIC”: Tnat’'s @ poSSivoilicy. 

mrt t WYNTIDT- ,As ) - -h . rd ~y F » ° ,aT 
Tliz COURT: Yes. Bust that doesn't give him 


a license, cnce he accepts che inmunity, to 
pervert it, because the purpose of it is that if 


he tells the truth, he is immune from having that 


used against him. But if he tells a falsehood bef 


a Grand Jury, he commits really a crime right then 
an. tnere. That's the crime. A separate, 


indeoendent offense. If i: is, in fact, false 


RS 


—__—__—_y——- 


on 


10 


1} 


12 


13 


14 


15 


nmlor eh 
UNnUES OATH. 


testLiony, 

“ou don't get -- ne's been 
for nis testimony concerning past acts, dut AlS very 
act of appearing before the Grand Jury, if in fact 
he did, and testified falsely, is the commission 
of the crime right then and there, in the presence 
of the Grand Jury. So, how can he get immunity 
from chat? 

MR. AGULNICK: Your iionor, he's not. He's 
being indicted for perjury. That's the answer to 
that. 

™rr COURT: ‘What I'm trying to Say 1S, in 
this case I would be inclined to ugree with the 
defense position, if I thought an attempt wes being 
made hare for the Government to have it both ways, 
so to speak, but the difficulty -- that is, by 
utilizing admissions, that would really -- Tealiy 


fall within the scope of the use immunity. 


. 


©) 


But hece, unfortunately for your clients, 
their actions in that respect under available case 
law and I am familiar with it, exposes then to the 
use of that testimony for somewhat coliateral 
purposes, namely smpeachment as to the truth of 
ether testimony that they may have given. 


tf they lie before the Grand Jury, they lie 


hela a 


meio eS 


context 
immunity 
MR. AGULIICK: What I am concerned about iS; 


sir. DePetris has stated, as I said before, that he 


, 


use certain oral statements, made bv ny 


- a 


fire marshal, to law enfo:.2=ment -- 


THE COURT: Right. The effect of wh will 


ve that your clients had nothing to do with it. 

MR. AGULNICK: It's -- in a nature, it's 
exculpatory but I believe that Mr. DePetris intends 
to take statements made by more than one defendant 
and put them together, to show the inconsistencies 


-S his -- the device he is going to use on 


Now, by your Honor allowing in this Grand 
testimony in the same trial, I Lelieve that 
the Civil Rights violation, there will be 
a. improper reenforcement of the evidence presented 
the prosecutor and that they will -- the jury -- 
there is no way the jury will be able to Separate 
or differentiate where this evidenc 
the fact that the evidence is to 


perjury counts and not as 


RY 


counts, as elovuent as i’m sure 
to be in the instruc’ ic 
ng with iaymen -- 

THE COURT: It isn't eloquence that's 
needec. It is clarity of explanation. That's 
not eloquence. Sometimes that's very rough. 

MR. AGULNICK: Okay. It's our position that 
there is no way a jury of 12 laymen is going to be 
able to separate and differentiate and say to 
themselves: Well, this testimony before the Grand 
Jury, we cannot use it for the perjury count. 

There is no way they are going tc be able to: 
do that. It's just an impossibilicy. 

THE COURT: Well, there is surface appeal to 

you say, but I think when it all analuzes out, 


Susy believes the Government's case, I suppose 


very likely they will believe your clients 


kefore the Grand Jury. 

Cn the other hand, if they reject the 
Government's case, they are very likely to -- on 
that evidence, to believe that your clients were not 
lying »¢fore the Grand Jury. 

MR. AGULNICK: But that's the point. That's 
the very point, your Hionor. I don't think that 


the jury should have to evaluate whether my client 
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Grand 
“w“ignts aspect Of the case. 
burden on them. 

rHE COURT: Maybe I am not makins myself 
Clear. I am simpiy saying that you are saying +nat 
the Government really ought to go througr two 
trials here. I suppose in the first instance, i: 
we Separate, -- if we received this anu concentrated 
on the Civil Rightscase and substantive events 
~€lating to that, that would put an end, if the 
jury came in, that would put an end. There would 
be no perjury case. That's what you arc saying. 

MR. AGULNICK: That's a distinct possi Ley, 

THE COURT: On the other hand, if the 
Government should win, tien they have to go back 
and try this perjury case all over ac before a 


jury when on that -- if the Government 


netore in 


iixelihood if the Government prevaiis the 


1@ perjury count to cause ‘ts 


logical -- because it seems to me if your clients 


telling the truth before the Grand Jury, 
be likely that the Government's position 
rejected by the -- by 


re ‘ns a ee 
R. DE PETRIS: 


be making 


\- 


lily sayins that tn 


3 | 
ld be split in two, for reasons which seem to 


| 
y shou 
5 me not to weigh from your standpoint, simply 
ie because in the final: analysis, it has to be one 
} 
| 
1 | way or ©ne other. That is to say, since your 
| 
m clients position pefore the Grand Jury was one of 
ii complete innocence, that is to say, told their 
| | 
10 | version, which was exculpatory, utterly inconsistent | 
| 
1 | with the idea that they were involved oF implicated 
| 
12 || in this in aay wav, now, i£ the Government's proof | 
‘ | 
13 |) snows tney were, then it seems logical for 4 jury 
) | 
‘| to conclude thac their testimony was false. And | 
| 
15 | I don't see why the Government, if it does prevail | 
16 | on the first part should ihen have to go back and | 
| 
\\ 
17 || try that all over again before another jJUry- 
\\ ener | 
18 \ MR. TLAMHAPT : Your fionor, ~~ | 
| | : 
} ° 
} * 


(Continued on next nace.) 
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(Aroument continued.) 


The reason peing 


use immunity. That is the reason. And <nasy cols -- 


THE COURT: You are tal<ing about State immunity} 


in any event. 
MR. AGULNICK: No. We are talking about 


Federal immunity. If your Honor pleases, this is the 


wnole point that I am making 


MR. FLAMHAFPT: No sir, your Honor. 


MR. AGULNICK: If your Honor pleases, these 


individuals went before the Federal grand jury and they 


were told in essence that they were given immunity, 
and that the only thing that this testimony could be 
used for was the vossible perjury indictment that 
might flow from their testimony. 

My clients, and I believe the other ciients, 


were not told in any way chat this testimony couid 


bu used, Or read, or utilized in any way in a trial 
li.vOlving Substantive rights, involvins viciation o1 
civil rights. 


THE COURT: Weren't they instructed, hough, 
ot course that if they did not testify truthfully 
that they would exvose themselves to vorosecution for 


perjury? 


MR. FLAMHAPT: Yes. 


© 


—_— 
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R. AGULNICK: Yes, your Honor, no count 


°HE COURT: ‘They were placed on notice. 
MR. FLAMHAFT: Only for hte perjury count, 


your Koror. 

MR. AGULNICK: Perjury. Never ina thousand 
vears could they have contemplated that their grand 
jury testimony, no matter what their testimony would 
be, would be used in a substantive count. And by 
having this joint trial of these counts, in reality 
the testimony is being used against chem. 

MR. FLAMHAPT: Your wionor, if I may be heard. 

THE COURT: Jes. 

Mit. FPLAMHAPT: I think, my recollection of a 


reading of the grand jury testimony, is that only 


the defendant Barbieri is told by Mr. DePetris in 


the granc. jury that if in fact he does perjure himseif 


is liable for any other indictment than perjury. I 


think he is told that he may be held in violation of 


the Civil Rights Act. My client certainly is not, and jj 


I don't think the other three defendants are told. 
MR, DE PETRIS: They were all told. 


MR. FLAMHAFT: I don‘t remember that from the 


grand jury testimony. I may be in error. But I think 


it was only Mr. Barbieri that was told in the grand 
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£ wnether or noc the 


i raise the question © 
Gevernment is prejudiced by a severance. 

And I think my colleagues have spoken to the 
substantive count in the indictment, the substantive 
count, that being physical damage to 4 house. 

raise the question of whether or not -~- tnere 
is a vrecedent “or joinder in an indictment for a 
subst intive count and a perjury. I do not think 
there is orecedent for a conspiracy count. And that 
is what you hav2 here. I think a Gistinction must 
be made clear in this case that vou nave a consdiracy 
count. A conspiracy is only, as your donor well 
knows, some thought or some ideas that some people 
may have in the furtherance of some act. What the 
Government has tried to do in this case is it is said 
our clients in thinking committed an act anc by chreir 
ienial in tne qrand jury they committed two crimes, 
seriury and in thinking. The Government may very 
well be in a difficult position if they want to prove 
a substantive count such as the physical act of 
outting paint on a house or the physical act of 


bombing a heuse. But here you have a verbal 


-ommicment, so to sneak, by certain defendants as to 


vhat they intend to do. And now the defendants in 
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the arandi jurv bv the use immunity have said that 
thev never even thougit oF tne idea. That is tne 
distinction that I think has to be drawn. 

MR. DE PETRIS: Scme of the cases that I have 
submitted to your Honor involve conspiracy and perjury 
counts. 

MR. FLAMHAFT: And I think, yorr *enor, as 
precedent in this circuit, I think very -ecently one 
of your colleagues in United States v. William Cann 
separated -~ I may be incorrect again, your donor ~~ 
but I would ask the Court to consider -- 

THE “OURT: Is that Cahn? 

MR. FLAMHAFT: Cahn, the district attorney in 
Nassau County. And I think one of your colleagues 
severed because he thought that it would be a very, 
very difficult task for a jury to decide whether or 
not they can make the distinction between a perjury 
count ani other counts in the indictinent. 

I don't see the prejudice to the Government 
at all ir this case. I see a whole lot of prejudice 
to the defendants in this case, especially in view of 
the fact of the argument I tried to make before, 


your Honor. 


MR. AGULNICK: Just one last point, not to 


belabor it, your Honor, but I feel that by having the 
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anc substantive counts tried together a 

Dveovle will hav= information in their hancs 

they begin this trial, or in the early stages 
of this trial, that these individuais were granted 
use immunity, and that a grand jury voted an indictme. <| 
in regard to perjury. And that this jary will aave 
to consider that in deciding the substantive counts. 
And the prejudicial spillover would be so enormous -- 
ana there is no way to separate these two cases during 
the trial. And indeed the indictment shows there is 
an overlap. And Mr. DePetris in his argument talks 
about the commonality of proof. The~2 is no way tha- 


we can separate this from the jurors' minds. 
J 


MR. DE PETRIS: Your Honor, the jury will not 
be advic7d that the defendants were given use 


+ 


immunity unless defense counsel so wish. I certainly 


was not intending to bring that out. 
And again, your llonor, the defendants have 
arguments which possibly on their surface 
.2 plausibility. 
But as your Honor pointed out before when we 
look at what the testimony is before the grand jury, 


and you look at the pleas of not guilty to this very 


indictment, and you look at the facts of this case, 


there is just no prejudice, no likelihood of 


20 


,2@ end of the case some crejudice 

sear at the trial, the problem could be 
resolve. <.t that voint in time 

‘HE COURT: Let me ask you this, as a practical 
matter, if ‘Shere were no perjury counts would the 
oroof be substantially the same? 

MR. DE PETRIS: Yes, your Honor, che proor 
would he same on the verjury trial as it would be 


er the civil rights trial. So if we had to break it 


down into t.. trials, we would be presenting exactly 


the saire case. 

"46 COURT: That is the impression I had. That 
is my point. I do not avice understand the prejudice 
argument, since, 4s I understand it, the same evidence 
would be offered on the substantive as on the 
conspiracy, the same evidence, and the jury will hear 
that all. Now, the way I see it, if they accept the 
defendant's position that would be tne and of the 
case on perjury and your client will be free of those 
counts as well. 

MR. AGULNICK: Well, your Honor, it doesn't 
hold true I feel there could be a possibility chat 
one juroz hearing both types of charges in the 
indictmenc might very well decide to compromise by 


virtue of the quantity -involved in that situation and 


A6 


Cw 


miaght decide that although someone cid not ~erjure 
themself they might have been involved in anotn 


aspect of the conspiracy. And that is always Drevalenc, 


The overlap is not an identical 100 percent. 


THE COURT: That might be true in some 
situations. But it seems to me to be remote in this 
case because if the jury does not accept the Government] 
case, I do not quite understand how they can compromise 
on perjury. 

MR. AGULN.CK: Stranger things have happened. 

THE COURT: It would be consistent with these 
neonple not being involved. 

MR. CRECCA: May I be heard? 

THE COURT: What is your name? 

MR. CRECCA: Anthony Crecca, the colleague of 
Mr. Peterson on behalf of Barbieri. 

do not mean to compliment your Honor, dut 
cartainiv as an exneriencec trial judge, and tne | 
itleman of the bar and my worthy adversary, 


DePetris, well understand that oftentines jurors 


i 


some in, and my goodness gracious, as this 


gentleman on my right pointed out, they come in on a 


| 
} 
| 
compromise verdict wherethe Court, and defeise counsel, 


| 


and even the wrosecutor are astounded. So I think 


there is much basis to this gentleman's arqument. 


| 
| 
At | 


There is alwavs that vossibility, especially on the 


use immunity factor, and I do not mean to criticiz2 


Mr. DePéetris -- I have high regard for the gentleman --| 


but in view of the fact that he dia not, as I 
understand it as conveyed to me by my colleagues, 
properly explain to their particular clients even 
though sarbieri -- we concede that Barbieri had some 
instruction -- it would be a carryover on Barbieri 
and highly prejudicial without yny doubt. And as far 
as the verjury, there is no immunity that immunizes 
someone from perjury. Undoubtedly that is conceded. 
But as tar as the conspiracy, if the proper instruction | 
is not civen, your Honor, I think as a matter of law 
the ‘counts not only must be severed, but I will go one 
step further, they must fall, because with all due 
resvect to his Honor, his Honor certainly cannot put 
his mind into the mind of any juror. 

THE COURT: Well, I did not wish to indulg2 


in peering into a crys*%al ball by the comme..t I made. 


(continued nex« page) 


But. I + Simply trying to illustrate 
view of what appears on the fact of the 

because of the nature of the statenents 

defendants, they are totally exculpatory, as I read 
them, and there is nothing there that would mark them 


as in any way connected with it, and so as I see it, 


the proof of perjury in this case will have to depend 


entirely upon the jury, if the accept proof of<éther 


witnesses that the defendants were indeed involved. 


I= they don't accept that, out goes the perjury as 


well. I do not see how it can be otherwise. 
MR. CRECCA: Judge, I think that the Court is 


drawing a conclusion on its own supposition. 


Again, to repeat, we in this courtrcom cannot 
predict the outcome of any case or how a jury will 


voce. That would indeed be prejudicial, to permit 


the conspiracy to remain and the perjury to remain, 
esSsecially in view of the fact that federal use 
imvunity was submitted to three of the defendants -- 
roic, other than Barbieri -=- who did have some explana 
tion as far as the Civil Rights aspect was concerned. 


I co not fault Mr. De Petris for that. se are all 


PLAMHAFT: Your Honor, can I raise this 
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oHE COURT: What is your name again, please? 


MR. FLAMHAFT: My name is Mr. Flamhaft. TI 


_ 
— 


tS 
aw 


represent Mr. Lombardi. 


This may not .& steeped in legal history, but 


when we try cases, and there are ten counts that go 


pefore a jury, it seems to me -~ and I have had the 


experience where a jury has felt that they must give 


something to the Government; they put in so much time, 


and so much effort, and so much in resources, let's 


give them something, even though there is not one iota 


of proof of what the Government must show. And if you 


as 


have -- I would much prefer if there is a legal reason 


for doing so, to have only those counts which are 


ry and not have ten counts before 


ae 


proper before this ju 


a jury so they may hang their hatsm one, or throw a 


bone to the Government, if they So wish. 


Now, it may not be a most intelligent argument 


but I can tel.i you, your Honor, it is a practical 


argume’7.t. 
| 


MR. GOGEL: Of course I apologize tor being 


late, your Honor. But as your Honor has said to 


Mr. De Petris and other counsel here, it at least 


appears on the surface that the question of the taint 


between the several charges arises in your mind, and 


we as attorneys ere trying to separate one from the 


1) 


other. Can you imagine the layman jury. It must 
in=luence them. There is no way they are going to be 


able to distinguish between the evidence presented 


as to the perjury and the conspiracy. If we have 
trouble considering it asa legal issue, the jurors 
themselves must have a tremendous problem as laymen. 
Additionally, the least important argument is whether 
or not there are going to be two trials in this matter 
The important premise is whether or not justice is 
properly done by separating or joining these counts. 


So whether or not there is the necessity of a second 


ete senaneslilessessesenestenpsessntsennsnsi-sunen-vensteneeneenenensn-anees 


trial, that must be completely unimportant. 

THE COURT: Let me ask vou this question, you 
mentioned earlier of using some of this on a similar 
act basis, as I understood you. Did I understand that 
correctly? 

MR. DE PE : Yes, your Honor, the tTramunti 
case was a case where the defendants had been given 
use immunity before a Federal Grand Jury. And then in 
another case the Government introduced, I believe it 


was on cross~-examination of the defendant, the testimony 


’ . , 
before the prior Grand Jurv which had been given use 
} 
| 


immunity. And the Second Circuit in Tramunti held that 
not only could the Government use that on cross- 


examination because it wasn't comvellec testimony, 


because it was not the incriminatory truth, | 
coulc it use it on cross-examination but also could ingro- 
duce on the direct case as a similar act. | 
THE COURT: As a Similar act of what? 
MR. DE PETRIS: Pardon? 


THE COURT: As a similar act of what? 


similar act of lying. 
THE COURT: Well, I must confess that eludes 


me. I always thought of similar acts as acts, conduct 


MR. DE PETRIS: Well, in that case it was a | 
| 
A 


engaged in by a4 defendant criminal in nature which 
showed a state of mind, a common balance, resolving | 
a possible question of identity. [I will have to say 
that ic has been troubling me. You say similar acts 
here -- are you suggesting, for example, that it is 
part of the conspiracy here, I guess -- 
MR. DE P2TRIS: I am not suggesting I am going 
hat, your Honor. 
IE COURT: <-- they went before the G.anc Jury 
idea of concealing their participation. 
MR. DE PETRIS: I am not saying I am going 
to use it in that fashion. I am just saying I do not 
intend to. I am saying under the Tramunti case I 
would be entitled to use it because the Tramunti case | 
| 


made clear, as I read it, that when the defendant goes 
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fore the Grand Jurv under use immunity anc gives 


wy 
(b 


fa.se and non-incriminatory information, that testimony 


is not compelled and therefore the Government can 
use it wherever -- in a relevant case. 

THE COURT: Well, we do not want to indulge 
in philosophy. I am talking about the fact we have 
to deal with practicalities. I will say that I can 
uncerstand the Government's desire to take advantage 
of the fact that the same proof would establish both 
sets of offenses, if we want to call it that. And 
when I say both, I mean your position is that the 
same proof will establish not only the civil rights 
violations but also establish the defendant's guilt 
or testifying false’ y, false declarations. That 
argument I can understand. And I can understand it 
from the standpoint of not having two trials, and 
rev.ewing the same evidence twice; I can understand 
thax. But the thing that is puzzling me a littie Dit 
here 1s when you say you propose to use a faiseé 
dec.aration in some way to impeach -- 

MR. DE PETRIS: I didn't make myself clear on 
that, your Hionor. I do not intend to use that as 
such. I am saying that under the Tramunti case, I 
belicve, if I wanted to in the trial of the Civil 


Righ=s iarges, I would be able to introduce their 


es | 
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testimony before the Grand Jurv as a false exc..lpatory | 
statement just like I could introduce the testimony 

of the Fire Marshal and the Police Detective as a 

false exculpatory statement. I believe I can do that 
under the Tramunti case. I do not ‘ntend to do that. 


I was just givinga illustration to your Honor that 


| 
under the Tramunti case that even if there was a 
severance, I would be entitled to use the Grand Jury 
testimony of the defendants where it is not conpeties, 
and ir. this case it is not compelled because it is mar 
the ircriminatory truth. | 

I did not mean to indicate to your Honor I | 


intended to do that. I do not think it is necessary in 
this case. | 
And a further point I wish to make is each 
defendant, and I can read it to your Honor in the 
Grand Jury testimony, was advised of the consequences 


of lying before the Grand Jury, that it could be used | 


jury case, each and every one of 


against him in a per 
them. 
MR. PLAMHAFT: We don't question that. There | 
is no cispute of that -- 
‘R. DE PETRIS: And they were given full 


opportunity to consult with their counsel. So there 


is no iipropriety there. 


sg 


to 
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And third, your Honor, we have been sitting 
here for some time and I still have not heard anv of 
the defendants articulate as to how they are goins to 
be prejudiced. 


(Continued on next page.) 


THE COURT: Wels 1 one way, a practical way, 
thev say the presence of » hese counts may prompt a 
jurv *oO arrive at a compromise verdict. 

First of all, as Mr. Flamhaft pointed out, the 
very number of counts involved here might tend to 
make a jury feel they had to find the defendants 
guilty of something. 

The Government has invested a lot of tine and 
effor: in the case, these perjury counts don't sound 
quite as bad as these civil rights counts, we'll find 
that they didn't tell the truth before the Grand 
Jury as they should have and we'll punish them for 
this. We'll convict them for that. That is their 
practical argument. 

MR. DE PETRIS: The case law I have given to 
your honor rejects that. 

In addition, at this voint in time that's 
sheer sneculation. 


As I said to your Honor before, if at the end 


of the trial some prejudice does appear, we can resolve 


the matter at that point in time, but at this point 
in time, on sheer speculation, I don't see any 
reason justifying the Government going through two 
separate trials, with exactly the same evidence. 


THE COURT: As a result of this discussion, 


| 
| 
} 


| 
' 
| 


[ feei, in mv own mind, that I should not rule that 
the perjury counts be severed at this time. 

However, I will reserve judgment on the advisa- | 
bility of that before the case goes to the jury, or 
it may be at an earlier point if something comes up 
which raises a problem in that respect -- 

MR. FLAMHAFT: Your Honor, can we have some 
verbalizing from the Government -- 

THE COURT: That would leave it up to you, 
however, bearing in mind the question of whether or 
not you want to press the motion for severance. 

MR. FPLAMHAFT: I will press it, unless the 
Government tells me that i. his direct case he does 
not intend to show that these defendants were given 
use immunity. 

MR. DE PE : I do not intend to show that. 

THE COURT: He does not. 


In fact, I have spoken this 


morring with the defendants, your Honor, and I belicve 


-- defense attorneys, and I believe as to the question 
of the Grand Jury testimony, we've reached agreement, 
at least I spoke to some of them, as to how to antro- 
duce them, 

Your Honor, I would not even offer the Grand 


Jury transcript of the defendants in evidence. 


DY 
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we've reached an agreement that we will reach a stipu- 


lation that the testimon 


was given by the defendants while under oath before 


the Grand Jury, 
and a brief statement as to the nature of the investi- 


gation, civil rights offenses, and that's it, subject 


to the reservation, if there is anything else in the 


Grand Jury that the defense wants to put in, that we 


can put it in. 
But that way -- there is absolutely no way 


that I am going to refer in any sense to the fact that 


there was use immunity aiven. 
counsel, whether they want to ~~ 


MR. FLAMHAFT: Okay. 
THE COURT: As I say, in -- I am going to 


hold or reserve a decision in this matter at this 


time. You will be given an ooportunity to inform the 


Court chat you wish to withdraw the motion for sever~ 


ance, too, you know, because, after all, if you do 


< 
= 
o 
a 
Ls 
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not an= I decide to sever your clients ma 


a second trial. 


So I will not close the door on you in that 


respect, and the more I have heard argum 


sides, and in view of the Government's rep 
which is 


here as to what it does not intend to do, 


that it was given before the Grand Jury 


That's up to the defense 


ents and both 


resentations 


y as set forth in the indictment 


| 
| 


| 


9 


nevertheless, 


caused me 


7 


misunderstand ‘“'r. Ne Petris at the outset, but 


at a decision you are asking me to make. 


MR. 


to >sroceed 


tn 


THE 


sank 


3 
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I won't think this is the time to arrive 


AGULNICK: May I ask, is your Honor going 


with a trial of all the counts? 


jury with your consent. 


MR. 


AGULNICK: But the jury, in reality, 


a 


COURT: I can still take those counts «+ 


> 


is 


going to hear the entire fabric of the indictment. 


THE 


om 


COURT: Nevertheless, remember, tne jury 


often hears many things at the outset of the case 


which the Judge tells them what they are going to 


concentrate on at the end of it, that is what it is 


going to be. 


VicouUs, 


MR. AGULNICK: But the impact would be 

>, I don't chink that -- that’s why we ' 
for the ruling now, Judge. 

THE COURT: My point is, it iS perfectly 
it becomes more obvious all the time, 


the same, identical case is relied upon by the 


Gove 


le 


rnment as supporting the two different 


urges. 


now. 


rf © 


some problems because I think I probably 


exactly 


re 


So the jury is not going to hear anything 


srent if I pick out these conspiracy charges 


That same case is going to be heard by 


KG 


tr 


ow 


the jury. 0 you understand? 


You don't disagree »ith that, do you? 

MR. AGULNICK: Well, the difference being they 
won't hear the Grand Jury testimony of the respective 
defencants. 

THE COURT: They are going to hear through a 
witness, presumably the fire marshal, about certain 
anterviews, right? 

MR. DE PETRIS: Yes. 

MR. AGULNICK: They'll hear about an interview 
that consumed maybe two written pages as opposed to 
hearinc fifty or sixty pages of Grand Jury testimony 
because if we open up the perjury aspect on this 
trial, then we have to come back. 

THE COURT: As I say, I am holding myself in 
the fluid state, and if V have to shift a gear, I 
will do it. 

But for ~rerent purposes, it seems to me that 
this wuld be the same case, the same evidence, if 
there ‘ere no perjury counts at all. 

Now, if I am mistaken in that, and it becomes 
clear <hroucdh presentation of evidence or through 
further enlightenment from defense counsel that I 


must m xe the ruling you request now, 


reconsider it. I am keeping an open mind on it and 


6® 


I will certainly| 


Ka a 


- 
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10 


it may be that at some point I might even take tnose 


counts away from the jurv entirelv, with vour consent, 
on the understanding thas the jury will be vermittec 
to focus solely -- 
MR. AGULNICK: Your Honor, I think the only 
device on hand for us at that point would be to ask 
for a mistrial. 
THE COURT: We will see about that. 
MR. AGULNICK: I'm fearful of that. I wish 
to bring that to the Court's attention because we 
feel that just leetin ‘*\1e jury have these counts 
at anv voint in the proceeding is enough to do the 
damage, that the damage has been done. ; 
Also, your Honor, further, if your Honor had de 
cided thatthere should be a severance of the counts, 
I think we would be genuinely entitled to have a 
Tete hearir as to the civil rights aspect, t% inquire 
as to whether the Government did use this Grand Jury 
testimony in regard to the civil rights invest.gation. 
By having this joint trial, we're effective-y 
deprived of that hearing. 
MR. FLAMHAPT: Your Honor, that is the second 
pact of my motion. [I think what Mr. Aquinick just 


raised. We're not sure at this time, and I thin 


it is th turden of the Government under the 
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Zacharelli case an@ also under Murphy vs. The Water- 


front Commission, that if in fact these defendants -- 


and I think it has been conceded that the defendants 


have received use immunity -- now I think we must 


inquire and we must go one further step and the burden 


is on tne Government to determine what independent 


sources the Government had to produce this indictment. 


"HE COURT: That was laid out rather precisely 


and com-endiously, I thought, in Mr. De Petris'‘s 


original affidavit. 


of course, if you want to put witnesses on? 
MR. AGULNICK: No, your Honor. His affidavit 
caint in the 


dealt with the State Grand Jury and the 


State Grand Jury. 


we're talking now about the taint from the -- 


iR. DE PETRIS: T he affidavit wil 
tially the same, AS to the Fe 


too, your Hono-- 


“HE COURT: I assume that there really would 


be no difference. 


MR. DE PETRIS: I was -~- after the case is 


over, I think the way we left it before, that after 


the trial is over and if it is not moot by 4 verdict 


of acquittal, if there is a verdict of guilty, we 


BQ 


1 be substan-| 


deral Grand Jury testimony 


| 


: 


od 
# 


would then at that time come forth at an evicentiary 
hearing and establish that -- the inégependent source 
which I represented we had in the affidavit, anc 

because of the fact that there was nothing incrimin- 
atory in the State Grand Jury testimony of Anzalone 


and the same thing would apply to the Federal Granc 


Jury testimony of the defendant, I believe we resoived | 


that there wasn't any substantial likelihood that 
there was going to be any taint so we left it open 
until after the trial for an evidentiary hearing, 
when we'll have all the Government's evidence on 
record and then I can go right down the line and 
tablish the independent source as to each one. 
MR. AGULNICK: I think we overlook a point. 
De Petris talks about whether it was incriminatory | 
exculpatory in any way. I think we overloox the 


sic point of the proper conducting of Grand Jury 


If somebody is given an instruction, a witness, | 
i is told that the testimony can only be used in 
a certain way -- 
COURT: Truthful testimony. 
AGULNICK: I understand that, but by our 
standing here and pleading not guilty, we are in 


effect stating that our clients testified truthfully. 
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I think that we're faced with a tremendous 
problem, where the Government, whether it be the State 
or whether it be the Federal Government -eneges on 
the promise and, in effect, violates the immuflity laws 
and that's what we have here. 

MR. FLAMHAF:: May I make this suggestion to 
your Honor? Perhaps your Honor would like to look 
at the Grand Jury testimony of those witnesses whom 
we feel did not receive the proper instructions by 
Mr. De Petris to determine whether or not there was 
an independent source and whether or not they were 
told that if in fact they perjured themselves or they 
did not tell the truth, I'll use it that way, that 
they were subject to other violations. 


DE PETRIS: Your Honor -~- 


| 


CouURT: Wouldn't this appear at the opening. 

| 
DE PETRIS: I'll be glad to submit the | 
testimony to your Honor. 


> COURT: You differ? 


| 
FLAMHAFT: I do differ, yes» most respect- | 
| 


MR. DE PETRIS: On the question of use immunity, 


your Honor, again I -- I mean, the defendants are 


| 
} 


coming ere in -- in on the day of trial and making 


Ad 


tion* t see 
as with the other ure immunity 

question, we decided that it could best be resolved 
at a post-trial evidentiary hearina, and I would 
submit that the jury is waiting. 

. FLAMEAPT: There is no jury waiting. 

mum COURT: Their point here ~~ as I understand 
their point, they Say, their new point realiy seems 
to be that their clients were not adequately apprised 
when they elected to testify after having been given 

ity. 
MR. AGULNICK: And by virtue ~~ 


THE COURT: That their testimony would be used 


agains tthem, that the testimony they gave would be 


used against then. 

Now, I do not know how that scauares with 
told th of course, if they testify faisely, 
espose themselves to charges of perjury. 

a think e-y normal person would under- 
stand that that method -- his testimony would 
him for that purpose. 
PLAMEAFT: That is correct. 
$s, your Honor, but I 


attorneys 


that their use 


6 
immunity and their gra jury testimony could be used 
against them later on on a direct case, in a civil 


rights violation. There was no way in a thousand 


years that we could have given legal counsel as to 


that possibility or eventuality. 
The only thing we as lawyers could do was to 
tell our clients to tell the truth, you've been given 


use immunity or else you'll be indicted for perjury. 


(Continued on next page.) 
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MR. DE PETRIS: I don't quite understend 


© argument, your Honor. Is defense counsel suggest- 


g that if defense counsel had happened -- had read 


e Traumunti case and had advised -- advised the 


fendants if they testified before the Grand Jury 


not only could they be indicted fer perjury, which 


each and every one of them was told, but that they 


cou 


1d also -- that they would also -- could be used 


against them on a substantive count, if they had 


read the Traumunti case and advised t! vitness of 


that? Something different woulda have happened? 


vio 


Say 


MR. AGULNICK: Your Honor, our understanding 
the law is different from the U.S. Attorney, ob- 
usly. 

THE COURT: He is Saying -- he seems to be 


ing that they were never given to understand th 


they testified falsely, the testimony they gave 


would not only be used against them for purposes of 


v€cution for verjury, but woule be used against 


a for purposes of prosecuting a separate and dis- 
¢ crime; namely, this civil rights crime. That 
waat i understand them to say. 
MR. FLAMHAFT: That's correct. 
R. AGULNICK: And -- 
MdE COURT: I do not know whether that is 


~~ 


ee — 


valid argumert or not, st the moment. 


MR. DE PETRIS: What I am trying to understand, 


your Honor, is -- giver. that statement, what effect 


does it have? 


MR. FLAMHAPT: I think before we get to that, 


if we reach-~- we haven't reached that point. We: don't 


know what we might have done. That's all speculation. 


The fact is that we were not told that and 
what object -- what alternatives were open to us 
at that time was never raised because the ques*ion 

was never put to us and we couldn't advise ovt 
clients. 

MR. AGULNICK: It seems puzzling to me that 
one of the defendants was told that this testimony 
might be used in a civil rights violation at 4 later 


point. 


MR. DE PETRIS: No defendant was told that. 


All defendants were given -~- 


i 


MR. AGULNICK: Barbieri you told in the Grand 


4 


Jury. 
THE COURT: I do not think -- are you refer- 
ring to something Mr. De Petris said? 
MR. AGULNICK: Yes. It is my recollection 
that Barbieri was told it might be used in a4 civil 


rights violation and conspicuous by its abseace was 


8 


tne same admonition to the other Gefendants. 

MR. DE PETRIS: The same advice was given to 
each witness. 

MR. FLAMHAFT: 1I'1]1 make the same Suggestion. 
Would your Honor care to read the Grand Jury minutes? 

THE COURT: Only that part at the outset, where 
they are instructed. 

MR. FLAMHAFT: Right. 

THE COURT: Have you got those handy? 

MR. DE PETRIS: Yes, your Honor. 

THE COURT: Al} right. Let me see them. 

MR. DE PETRIS: Your Honor, [I think I've 
located what the defense counsel have been referring to 
anc I think it -- there was no different advice, and 
I could direct your Honor to the pages that they are 
referring to. 

MR. FLAMHAFT: I'm sorry? 

PETRIS: There was no different advice. 

THE COURT: All right. Let 


Your Honor, as to Vivelo, it is 


quite clear in the Grand Jury minutes that the only 


Given to the defendant was the recitation of 
which was read as a quotation to the 


where he was specifically advised th 


only for prosecution of 


ag 


22 


20 


giving of false statement or otherwise failing to 
comply with the order, tne order comoelling the cran+ 
of immunity. 

That's on page three of the Grand Jury testi- 
mony of Vivelo, starting at the bottom of page three 
and going into page four. 

THE COURT: Let's see. 

MR. GOGEL: That was the extent of the warning 
to my client. Starting with line 21 on page three. 

THE COURT: Well, thet’ statutory language 
does seem to he rather precise in stating that "No 
testimony or other information compelled under the 
order cr any information directly or indirectly de- 
rived from such testimony or information may be used 
against the witness in any criminal case, except a 
prosecution for perjury.” 

You seem to he suggesting that the testimony 
may he -sed in a prosecution for a civil rights 
violaticn as well. 

‘R. DE PETRIS: Suagesting where? 

THE COURT: You say. 

MR. DE PETRIS: Now? 

THE COURT: Yes. 


MR. DE PETRIS: That -- 


THE COURT: That seems to be your position. 


aa 


mp, NF PMTRIS: No, your Honor. 

T his is what my nosition is, if = may make 
try to make myself clearer. 

am. 1, is 26: = this indictment is a prosecu- 
tion for perjury OF, rather, giving of false state~- 
ments. 

THE COURT: But it also is a prosecution for a 
separate ane distinct crime, and their point seems to 
be that tne testimony which could be used against 
them under the statute for prosecution of perjury 
is now going to be used against them in connection 
with their prosecution for separate and d@istinct and 
different crimes. 

MR. DE PETRIS: No, your Honor, because your 
Honor is going to ~~ I am going to request that your 
Heanor -- and I'm sure your Honor will give 4 Limiting 
instruction to the jury, as I pointed out in my 
initial argument, that it will not be used against 
them but -- and beyond that the Traumunti case makes 
it clear that tne ~~ that the situation set forth 
in the statute as to when the testimony can be used 
applies to compelled testimony, incriminatory testi- 
mony - 

HE COURT: Say it again. Wait a minute. You 


getting ahead of me here. 


7 


| 
| 
| 


™he statute is quite clear in saying that it 


may not »*e used directly or indirectly. "No testimony 


or other information compelled uncer the order or 
any information, directly or irdirectly derived from 
such testimony or other information, may be used 
against the witness in any criminal case, except a 
orosecution for perjury, giving of false statement 
or otherwise failing to comply with tne order." 

Now, their point seems to be that the limiting 
instruction does not satisfy the statutie. 

I do not know whether you say the Traumunti 
case explicitly ruled on this point or not in saying 
that it does. 

I am simply saying that the statute on its 
face seems to he quite precise and limited, and they 
seem to be suggesting that the Government here t< 
going beyond the scope of the statute becausie you co 
intend to bring this evidence before the jury in 
conneccion with the charges against the defendants of 
the ci-il rights -- conspiracy and civil rights vio- 
lations, and to the extent their use immunity is 
heing violated. 

4R, DE PETRIS: I understand. 

™HE COURT: That seems to be the essence of 


their argument, as I understand it. 
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That is correct. 
PETERSON : Yes. Even further, Judge, 


have they gotten? Have they receivec use imnu- 


nity? Absolutely not. If the jury is going to use 


the testimony. They have recei ed no rights under 


the statute. f the jury is going to hear it. 


Your Honor, I understand that 


on its face doesn't cover 
with clarity, cover the 
situation where there are -~- there is -- this is a 
criminal case for giving false statements. There 
are other counts joined with it, and proverly so, 
under the case law. 
The statute does not specifically direct it- 


situation. T hat's 


because under 
€ the statute, this may weli 
criminal case for giving of false statement and it 


it does have additional counts joines 


although the statute does not 


™ 


Ny second point 1S 


10 


ll 


12 


13 


14 


15 


16 


~ 


25 


“ourt will give a limiting instruction to tne jury 


that thay cannot use the Grand Jury testimony aga.s. st 
the defendants on the civil rights counts. 
‘An inetruction such as this was given in tne 


Gill -- in the Pacente case that I gave your Honor, 


ch case that I gave your Honor. 


ct 
as 
ty) 

wo 
Nn 
& 
uv 


1~¢ COURT: I haven't had a chance to read 


tnose. 


“R, DE PETRIS: And the Gill case. 

™hose three cases were not concerned with the 
issue of use immunity, but they iwere concerned witn 
the issue of a limiting insturction being given to tne 
jury, not to use tne Grand Jury testimony on the 
perjury counts against the defendants on the nonperjury| 
counts. | 


“sat instruction was given and tne Court of 


Appeals apheld it. 


€5 my second point is that that -- tne Granda 
Jurv testimony will not be usec against the defendants 


on tne c.vil ragnhts counts in this indictment pecause 


of the limiting instruction. 


I went througn a series of arguments explaining 


~ 


my position as to why that instruction could be = 


and that is, because it was -- basically it was becaus 


the testi nony was not incriminatory. 
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Statute, “nd in my 


Si.e@ar and precise. 


lirectly.' 


mony 


r 


nat vou are reall pay in 


Jimiting instruction is enough to satisfy 


MR DE PETRIS: 


That is my -- 


TH COURT: Becai.e to me the statute 


- 
ct 


says "No use, directiy 


the 


mina there is a question reyarding 


MR. DE PETRIS: That‘s correct, your Honor. 


THF RT: And that is tneir point, that thev 


the -- a use 1S heing made of this perjury testi- 


in connection with the charges against them, 


separate and distinct charges of conspiracy and vio- 


Laci 


ons of civil riqnts, which arise direct! 


< 


acts that were tne subject of their test 


re ¢t Grana Jurv. 
) E PETRIS: But, your Honor, if your Honor 
the instruction and if it is followed, then t 


no use of tnat Grand Jury testimony in viola- 


of the statute, and just like in the Bruton line 


the Bruton cases prohibit the use 
took down the numbers of 
;. which of those three cases do you say 
have been discussing? 
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t it oOlnt tnat we 


out of 


those 
deals 


m 4 COURT: Yes. On the question of use immu- 


| | 
| | 
: nity. | 


5 
MR. DE PETRIS: o, your Honor. There is no 
6 ; , , 5 ; 
case directly on point on the question of use immunity. 
7 . } 
There is no case directly on point. 


COURT: I think that is what the whole 


“RE 


probler is here. 


10 | 
MR, DE PETRIS: No, your Honor. But those 


your Honor. 


12 
™hose cases, the Pacenti case, the Gill case | 


ana the Braasch case deal with the question of a limit- 


14 
ing instruction which will be given in this case to 
15 
| the jury, not to use the Grand Jury ‘testimony against 
16 |; 
the defendants, and the courts upheld that. 


THRE COURT: Was it immunized Grand Jury testi- 


| 
18 | 
t mony? 
19 | 
| AR. DE PETRIS: No, your Honor. 
20 } 
20 | ‘ ‘se 
| HE COURT: Oh. Isn't that the critical cizter- 
21 
ence? 
22 
“R, DE PETRIS: But, your Honor, if the instruc~ 
23 | . 
tion is given and it is followed, then there is no use. 
24 | 
mun COURT: You keep saying that, but I keep 
| 
25 || ’ 
! saying I could just as anything that 15 brought before 
| 
| 
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to 


~ 


10 


11 


15 


c 


the Grané Jury which is the subject of immunization, 


can only be brought in the context of a perjury oro- | 
secution, not in the context of another proSecution 


as well. I do not think it is an answer to say that 


a limiting instrvction is enough ts satisfy the | 
} 
statute. 


| 
At least at the moment I -- I thought some of 
the cases you had cited did deal with that point. | 


MR. DE PETRIS: No, your Honor. The cases 
’ Ce ; eS 
dealt with the point of whether a limiting instruction} 


in this regard as -- would he effective, and in my 


argunent on top of that is if it is effective, then | 


there 1S no us3. 
' 

Tre Constitution of the United States prohibits’. 

the use against the defendant of a statement in’ viola-! 
t:on of Bruton and the case law holds that in a situa- 


¢:on where a limiting instruction is given and it can 


ew 


be effective, the Catanzarro case and the additional 
o~ ~ . . | 
causes, that Constitutional prohibition of the Sixth 


\mendment has not been violated. This 1s only a 
statutory prohibition. 

oup COURT: In my opinion, this 1s an exception 
to the use of testimony hefore -- given before a 
Grand Jury and, consequently -- and that exception 


is if somebody goes betrore a Grand Jury under tnis 


% 


immunizec use basis anc commits verjury or 
Geclaration, he may be prosecuted and that 

may be used against him for that purpose and that 
purpose alone. 

You are saying well, you satisfy the statute 
if ‘you explain that to the jury. 

They are saying that isn't, because that testi- | 
mony is also before the Grand Jury -- also before the 
trial jury in connection with a separate and distinct 
prosecution of separate and distinct offenses and it 
is imoossible to erase it from the jurors' minds. 

MR. DE PETRIS: But under the statute, the 
statute prohibits not coming before the jury. It 
prohibits it being used against them, and if the 
instruction is followed, it will not be used against 
them, and I submit in this kind of case, where the 
testirnony before the Grand Jury is not incriminatory, 


the jary is going to very easily follow that instruc- 


tion »ecause they couldn't give any use to it on the 


civil rights counts, recause there 1s nothing there 
to use. It's all denials. 

THE CouRT: I realize that is your overall 
point, but, again, that does involve, to some extent, 
readin: jurors' minds. I have to say that. I have 


to agree with that. 


in other words, vou say -- you Go not view 
9 
this as very helpful to the Government's position, 
3 | 
i if believed, and that was my attitude, too; but I 
4 | ' i 
am also persuaded that we are to some extent making 
5 | 
up the minds of jurors on this subject and we have 
6 +} 
; , | 
| no way of knowing what they will do with it or how 
7 II 
they will view it, in reality. 
8 | | | 
i} MR. DE PETRIS: That's why I subnitted -- 
| 
i} 
9 | : | 
i THE COURT: Of course, the Court has ruled 
10 || 
| many times that the fact that the jury's verdict is 
| 
il |} 
inconsistent is not a groune for setting it asice. 
19 | } 
ic 
MR. DE PETRIS: That's a prosiem that we should} 
13 || | 
i face later, your Honor. 
14 | 
] THE COURT: I understand that. 
15 | 
MR. DE PETRIS: At this point in time -- 
16 || 
i} THE COURT: My point is, it is possible for a 
i7 |! 
Li i ee | 
jury to «ome out with a -- what to us would be an 
18 || , t | 
| inexplicable verdict, but so long as there would be 
19 
vidence to sustain it, you know, that one couid 
2U 
find some evidence somewhere, it must stand. It can 
21 || 
not be set aside as against the weight of evidence. 
»”) 
MR. DE PETRIS: That question, your Honor is 
speculating at this time as to prejudice. 
24 
THR COURT I think we‘re all indulging in a 
li speculation here as to what a jury will do 
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l 
| when chey hear this testimony, wnaich you and I have 
2 | 
1 both expressec our opinion as 2eing exculpatory. 
e || 
| MR. DE PETRIS: That's why, your Honor, I 
4 
submitted the case law to your Honor, the Gill, 
5 
Pecante and Braasch cases. i 
6 | 
THE COURT: Which ones are those? I've got 
7 | 
the numbers. Gill is which? 
8 | | 
MR, DE PETRIS: 490 2... 24,. 223. { 
9 | 
THE COURT: That is Gill. | 
10 
| MR. DE PETRIS: At page 239. 
11 | 
“IIE COURT: I have that. I did not identify tn¢m 
12 || 
by names. 
13 | 
| MR. DE PETRIS: Pecante, 503 F. 2d. 
14 | 
| THE COURT: Pecante. 
15 | | 
MR. DE PETRIS: And Braasch, 505 F. 2nd. | 
16 || | 
TE COURT: Braasch. 
17 || | 
i MR. DE PETRIS: Those cases have held that a 
; 18 |) 
\! jury could follow sucn a limiting instruction, that 
19 
it was sufficient. 
20 
THE COURT: But not to satisfy -- 
21 || 
i MR. DE PETRIS: It wasn't concerned with the 
22 || | 
legal issue of satisfying the statuce because the use | 
23 
| immunity was not involved, but it was concerned with | 
24 
the practical matter of the sufficiency of an in- | 
25 


struct .on. 


Ad) 


eR ae RE oS oT RC 
is I A EO I A st SNE A 


a A EE A RT ET TE 
Oe en ne mee mee  e 
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hat tT would be interestec 
assistants upstairs, 
-you, findina out whether or not there are any 


cases that deal with the point that I raise here as 


to whether compelled testimony which can be used for 


purposes of prosecution for perjury may also be used 


in another respect because the defendant charged w 
y is also charged with some other crime. YO 
understand? 
MR. DE PETRIS: Yes, your Honor. 


That is really the point. 


There are no cases cirectly 


THE COURT: You looked for it and Gid not 


IS: There are no cases. pat tah 


PETR 
relatively new statute, the use immunity statute 
hasn't come up, but the Traumunti case 
that regard. 
[t's heen around since 1976. 
at 
event, there is no case directly on 
swever, the Traumunti case is instructive 
because the Traumunti case does go 


Tl, 


tne meaninc of the statute, 


ith 


u 


on 


eres: <- 
61 


except in the prosecutior for perjury giving of false 


statement or whatever. They Geal witn various ~~ 


various use immunity statutes. 


THE COURT: I will read Traumunti. 


| 
{ 
5 
MR. DE PETRIS: And Traumunti says that tne 


6 
limitations given in a statute in the use immunity | 
2. | 
statutes are not -- what's the word -- are not 
inclusive. l 
9 | 
In other words, where it's not compelled testi- 
10 | ; 
| mony, that 1S, where it's not incriminatory ~~ the 
il || ae | 
i} incriminatory truth, then the exceptions in the 
12 | 4 , ' : 
| statute are not the only exceptions provided. 
13 ; 
So I think that's instructive in this case, 


- 


that in a situation where you do have the non- 


| 
is | 
ineriminatory truth, you're not bound by the exact 
ey wording of tne statute, although I would submit that 
17 || | | ta a | 
1 the wording of the statute 15S complied with by the 
i 
ey limitiag instruction, put beyond that, Traumuntl 
9 | indicates, by analogy, that you don't have to worry 
sales 
mi about the exact language of the statute when you 
i 
ah have nonincriminatory testimony, where it's notthe | 
2 | incriminatory truth, and they were dealing -- they | 
* I discuss cases where there are a number of statutes. | 
‘ i! _ . 
ma For example, one statute where they didn't provide | 
25 | and tne Court --| 


an exception for perjury, I believe, 


R2 


19 


| ’ . 
| tae Court hela tnat even though that limitation is 


where it's not tne incriminatory truth, at's Lmiutedc, 


and 


you 


this is a permissible use; at least where the instruc- 


tion could be effective. 


incriminatory truth, the instruction can be efiective, 


and 


noc 


Second Circuit Supportive of the position here that 


we don't have to interpret the precise language of 


the 


vecy briefly? I know we've been talking about this 


lo: 


that by virtue of the use immunity being given to these! 


individuals, that in effect the Grand Jury ‘shich heard 


the 


bri 


not 


io. 


Se oe ee ete cn te ee ee ee ete <i ne 
IS 
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‘re not dealing with the incriminatory truth, then | 


in tne statute, where it's not iuncriminatory, 


that's the analogy I would make here, that where | 


In this situation, where you don't have the 


that's my voint. 
So I think that the Traumunti case, although 


directly on point, is strong case law in the 


statute. 


MR. AGULNICK: Your Honor, may i be heard just 


an extended period of time, 


But basically I think it is our cortention 


evidence in this case could Only properly vote or 
g forth a perjury indictment and that they could 
Oring forth an indictment involving civil rights 
+tions for the same reasons that we Said before, 


R3 


that there is no way there could be a limitinc instruc+ 
tion in regard to how the testimony is to be used, 

to tell the Grand Jury that you can only use this 
testimony, which you had before you, which you've 

seen, you can only use it for one aspect but you 

can't us it for another aspect is -- is impossible, 


so that we submit that the only thing that this Grand 


Jury could possibly have voted an indictment for 


would have been for perjury, by virtue of the giving 


of the use immunity, even though Mr. De Petris -- 


(Continued on next page.) 
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‘ . ne raha ' " = an y ; ~~ 
MR. DE PEYRI: : That's a new point. Anotner 


new point which was not raised at the time of the 
motions. 

MR. AGULNICK: Your Honor, I brought that 
point forth from your Honor's reasoning and I was 
trying to think back to the origin of the case and 
. look and I see that Mr. DePetris did instruct the 
Syrand Jury as to the law. 


THE COURT: Which transcript are you 


referring to? 


MR. AGULNICK: I am looking at Mr. Barbieri's 


testimony. 
THE COURT: Barbieri‘ s? 
MR. CRECCA: If I may interrupt for a moment, 


that's what I originally stated in my very firs 


ct 


comment, that immunity does not immunize anyone from 


perjury put the instructions given to the Grana 
ry on the use immunity cannot uphoia the con- 


piracy. wased upon Mr. DePetris' instruction 


to the Grand Jury and I certainly don't think it 


was intentional, Judge. Undoubtedly, it wasn't 


intentional. 
MR. DE PETRIS: I don't think Mr. Crecca 


lly appreciates the law as to use immunity. 


“ MR. DE PETRIS: 1 instructed the Grand Jury 


that the testimony -- testimony -- that the use 


immunity testimony given by the defendants before 


uo 


the Grand Jury could not be used by them in 


~ 


voting the -- I did this out of an abundance of 


7 | caution, should not be used by them in voting the 
8 | Civil Rignts indictment. 
| 
- sere wT - ‘ | 
9 || MR. AGULNICK: I say that there is no way 
] —_ ‘ . . ; 
10 he -- an effective limiting instruction could be | 
| 
| | 
11 | giver to a Grand Jury, which heard the very 
} 
=i testimony. 
13 || THE COURT: Yes, but I am not altogether | 
| . . . } 
14 ! sure about that because -- let me put it this way: | 
| 
15 | What I seem to be saying is this: The Grand Jury 
\} 
16 || couid have been sitting for months and have heard 
17 all kinds of witnesses and enough evidence to find 
18 an incictment against A, Lb and C for Civil Rights 
1 . 
9 violations. 
= Now, tne Government, for whatever reason, | 
| . . . . , 
21 | brings A, B or C before the Grand Jury, gives them 
| 
22 || this use immunity. What you seem to be saying is 
| 
23 || that once the Government has done that, it has 
| 
| : . ' 
“ | given then a release on all the other evidence 
25 | T 


the Crand ury nas heard Lecauseé you seem to suggest, | 
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that all the Grand Jury can do in that circumstance 


is to return simply a perjury indictment. 


MR. AGULNICK: What I am suggesting is that 
there should have been two separate Grand Jury 
proceedings, so that there would be no prejudicial 
spillover or taint. 

HE COURT: I understand, that would seem 
to be one logical -- 

MR. FLAMHAF?T: ,Olution. 

THE COURT: -- antidote or solution, but, 


nevertheless, it does raise the questio:: of 


whether a Grand Jury simply because certain witnesses 


have been »rouqht before it, now may not be -= 


sharge them for the crimes but only for the crime 


not prepared to expound on that. i think I will 


er this matter, but based on what I have 


eon of these transcripts, I don't think an eari 
is necessary here. to me it's -- largely a 
leval question. 


AGULNICH : I believe so. At this point. 


SOURT: so, now, what else remains 


w 


©) 


is? 


» 


A 


Q 


v 


correctly’ 


A 


A 
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Mr. Schlictinger, howdd are you? 
31. 
Where do you live? 


Staten Island, New York. 


Would you tell us briefly what your education 


High school and partial college. 

And where did you go to college? 

Real estate schools throughout the country. 

You went to high school on Staten Island? 

Yes, Curtis High School in Staten Island. 

Where did you go to college or partial college? 
Brooklyn Poly Tech. 


And, Mr. Schlichtinger, ami pronouncing that 


Yes. 

By whomare you employed? 

Self-employed, 61r. 

And in what business are you self-employed? 
The real estate brokerage business. 

And how long have you been 60 employed? 

For approximately 12 years. 


And is there a particular name which you have 


24 


25 


prietaryship or what? 


& 
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A The company is Willow Creek Realty Company. 


Q Is that a corporation, partnership, sole pro- 


A It's a sole proprietaryship, sir. 


Y Where is it located at this time? 


Staten Island. 
Where on Staten Island? 
A Forest Avenue in State Island. 
Q And directing your attention to the year 2972, | 
where was your business locetea at that time? 
A My principal office was located on Ric’ mond 


Road in Staten Island. 


Q You say principal office. Did you have re 


than one office? 


A I had three at the time, sir. 

Q And where were the other two located? 

A One waon Euegoncot Avenue and one on Forest 
Avenues. 

Q Now, could you teil us approximately how many 


employees your company had in 1972? 


A Ne had one employee. However, we had fifteen 
to twenty sub-contractors which are commonly referred to 4s 
salesmen. 


Q Shen you say you had one employee, what position 


Schlichtinger/direct/DePetris 


was that? 
A Secretary. 
And she was on the salary of the company? 


Yes, she was on salary. 


And you say you had various sub-contractors, 


A Yes, salesmen who sell real estate for a 
commission. 
Q So they weren't on salary from the company, 
they would receive a commission fo.; whatever sales that were 
made in connection with your business? 
A Yes, sir. 
Q Now, could you briefly describe to the Grand 
Jury the rature of the typical transaction in which you would | 
be involved? 
Primarily we sell one and two family residences | 
typical transaction from beginning 
to id be rs co obtain an employment from an owner 
who wishes 
Q When you say employment, what do you mean by 
employment « 
A The owner of the home would want to sell the 


property and say, “Mr. Broke hi i ice t and 


there ure the terms under which i wish to sell it. Would you | 


we. At 
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sell it fori.e. What is your fee?" 
We establish that and then we go out and 

the property. And marketing is advertising, promoting 
any way that it is legal to do so. 

Q And you receive a fee for this? Is that 

A Yes, sir. 

Q And is that called a brokerage commission? Or 
what is the term used to describe it? 

A A brokerage commission, generally six percent 
of the sellin percent. 

Q Under what circumstances would you generally 
receive a broxerage commis sion? 


A Only if andwhen 4 willing buyer is secured by 


the firm, that is, either myself or one of my sub-contractors 


salesman, anc that buyer is able to purchase the home for a 


+ « 


price that Then we have earned 
our fee. 

Q And @ixecting your attention again to che 
period of 1972, 1971 and 1972, how was your business doins 
during these years? 

A Fairly weli, sir. 

Q Ana are there any requirements, by tle way, 


in order to be a real estate broker? 


A fhe requirements are -~ State of New York 


-- Ae 
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recuiresments, tha* you have a specific numper or hours, 


experience and education. 
Are you licensed by the State ot New York? 
Yes, sir. 
Did you have to take 
Yes, sir. 


Woule you just desceril to 1 the nature 


TNnoSse 


le = 
MR. FLAMHAFT : 


_. 


qd reai 


<< arnt, Sharh 
MR. FLAMEALT : 


Mr. Schlichtincer, are there any laws which 


9x veal estate brokerage? 


be more specific, 
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MR. PETERSON: bijection, your Honor. 


| 
. THE COURT: <I will cverrule the objection. 


THE WITNESS: Yes. 
6 | * ana what: is your understanding of that? 
7 , fhe lews that govern real estate brokers also | 
s | govern owrers of property, that they shall not Giscriminate | 
. | 
\ in the salic or rental of real <cstate. 
alt & And wiscriminate ir what sense? 


nN a in the sense o£ refusing to rent or seli real 


12 property © anyone because of race, color, creed, national 


3 origin, sex Or aye. | 


14 2 Now, during this period of time, can you tell 


15 


us Wat -- dic vou make salics and rentals in your capacity | 
| 
16 | csc a proxer ¢t SOO) of various races na coliox. 
| S a broker t> people of various races and coior? 
7 | | a 
\ i les, ax. 
| | 
18 | . eon ner ee 
2 Tho was most Of your basiness with? 


19 | 


' ; . | 
20 | C and did you have any sales or rentals in your 


| capacity as a Lroker to black individuals? 
tt 
22 1} A cir 
| A , 2 ar 
! 
23 |i ; ; | 
\ ¢ sald you cell us approximately how many? 
24 | :' , oo 
proximately eight cx ten ain a perioa of ten 
25 . 
> “- a. 


a» 04 $= 
BEST COPY AVAILABLE | 
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71 
As you say, most of your business was with 
Ts that correct? 
Most of the time. 


Are you familiar with the term -~- withdrawn, 


your Honor. 


Now, Mr. Schlichtinger, directing your atten~ 


tion to che years 1971 and 1972, were you then familiar with 


the house located at 351 Milton Aveaue on Staten Island? 


situated on a 


Yes, sir. 

And, could you describe that house, please? 
It's a one family semi-attached frame dwelling 
25 by 100 lot. 


When you say semi-attached, what do you mean 


There is a common party wall between it and 


a similuxr house. 


MR, DE PETRIS: Your Honor, at this time I 


yuid offer into evidence a chart and have it marked 


as Government exhibit 1 and offer it into evidence. 


J m= 


- 


THE COURT: Has counsel seen this chart? 
MR. CRSCCA: May I take a look, please? 
(Whereupon counsel confer with each other 
the hearing of the court reporter.) 


MR. CRPCCA: May we approach, sir? 


~ 


> 
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THE COURT: Yes. 
(The following takes place at side bar and 
out of the hearing of the jury.) 
MR. CRECCA: At this point in view of my 
observetions of the sketch that my worthy adversary 
desires to introduce in evidence, in my opinion, 


six, ard based on my own observations nd, of course, 


I cannot be a witness and I would not interject myseif, 


but in chis case 1 will, I must renew my application 
that this jury actually be shown the area because 
it is confusing. 

MR. DE PETRIS: I think what they are getting 
to, yous Honor, is that this chart --and if you 
recall = produced this chart at the hearing back in 
April, wo if there were eny objections it could have 
been cerrected at that time and none were made and 
your Ho.or gave them a few days to make them and none 
were meie in those few days. 

wow, last week Mr. Flamhaft spoke after the 
trial had sturted. But the only apparent objection 


chey have is that the house does not reflect the 


doors and where the doors were, that they were recessed | 


and var:ous elements like that. 


would be glad to stipulate that this is aoc 


| 
| 
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being offered to show where the house was located 
with respect to the street or how far it was away 
from the street or anything like that. This is 
simply to show the addresses of the houses and 
who lived at those houses at that particular 
time. 

We will have photographs to show the particul 
house in which you will be able to see the recessed 
door at 351 Milton Avenue and any other photographs 


the defense counsel would like would be brought in. 


PE | ‘Se 


And they still have their application about viewing 


the premises. 


| 

But at this time it's only being offered to | 
illustrate -- 

MR. FLAMHAFPT: The physical iayout. | 
MR. DE PETRIS: Yes, and who lived in those | 
nouses at that particular time. 

MR. FLAMHAFT: It's acceptable to my client. 

MR. CRECCA. This does buttress my application, 
your Honor, because regardless of the Court's instruc- 
cionsa that will indeed te one hundred percent accu- 
rate, in view of the faci that we are dealing with 
lay persons, it could possibly leave some points 


£ confusion. 


oi ae | 
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"HE COURT: I still have that under 


adviserent. 


At any rate, with chat understanding, you may 


have it marked in evidence. 

(R. DE PETRIS: May we move it to the jury? 

TE COURT: Yes. 

he clerk will mark it first. 

(The following takes place in open court and 
in the resence of tic jury.) 

CHE CLERK: Chart received in evidence as 
Government exhibit 1. 


‘So marked) 


(continued on next page) 
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MR. PETERSON: May we have 4 stipulaticn, 
Judge? 
MR. DE PETRIS: I willimake it clear exactly 
to the jury what this is being offered for, your 
onor. 
MR. FLAMHAFT: Tha will be fine, then. 
MR. DE PETRIS: Your Honor, this chart is 
offered simply to show the physical layout of the 
trea, the street numbers of the various houses and 
che names of the individuals who lived in those 
particular houses at that particular time. it 
coes not reflect the situation or how far back 
irom the street the particular house was or how 


far back the door was or anything ot that nature. 


It simply reflects the location of the various num>ors 
c. the houses ana the persons whe lived in the aocuses 
a chac point im Time. 


With that understanding i think it has deen 
awnitted into evidence. 
MR. FLAMHAFT: No objection. 
EDAMIMA TION 
DL PETRIS CONTINUING: 
Q Now, Mr. Schlichtinger, you testitied you were 


familiar ith the house at 351 Milton Avenue. Can you point 


a 
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it out on Government exhibit 1 in evidence? 


3 A Yes, six. 

} Q Could you point out Milton Avenue to the oat | 
| 

s | (The witness indicates.) | 

| Q And is that a dead end street? 

7 | 2. Yes. | 

2 Q And could you point out Tysen Lane? 

9 | (‘Tne witness indicates.) 

wy Q Now would you please tell the jury what your | 

1 | connection wes with that particular house? | 

12 | A 1 ha owned the property in '72, ‘71. Prior 

13 | to that my company had sold the property to Roy and Jane 

14 Gebhardt in 1969. 

i 
15 | Q S0 your first connection with the house was 
i 

16 | in 1969. Is that correct? 

7 A Yes. 

18 Q What was your role in connection with the house, 

19 | at that cime | 

20 | A As a broker. 

21 | Q And would you tell us what you did in that regard? 

2 | A One of my salesmen sold the property to Roy and 


23 | gane Gebhardt around October of 1969. 
24 Q 2id you know Mr. Gebhardt at that time? 


25 A les, I went to school with Roy Gebhardt. 


th 


—~ 


7 A omen Gt anita Bi, Sa dhe? eS 


Le) 
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Q When you say school, which school? 
hb Curtis High School, sir. 
Q And were you friends with him? 


h Yes. 


Q And there came a time the house was purchased 
by Mr. Gebhardt. Is that correct? 

4 Yes, while I was on vacation he deciced to | 
purchase the house. | 


Q pid your company receive brokerage commission? | 


A Yes, we did. } 
Q And what was your next connection with that 


particular house? 

A Arou. 4 July, I believe of ‘71, Roy and Jane 
decided to sell the house and look for another one. So 1 
showed chem two homes. One they liked, which was 4 few 
blocks away on Oak Avenue and put this one on the market. 

Now, because the other house -~- the othez 
house was veing offered by a Mr. Marzo. He was purchasing 
another home in New Jersey and did not wish to sell his 
house tO Roy and Jane Gebhardt, they hadmmother house to 
sell. 


So to accommodate the Gebhardts I had contracted 


to purciase the house from them simultaneously with their 


contrac: to buy Mr. Da zo's house. 


Ts) | 


1 


12 


—~ 
Ww 


20 


2) 


22 


9 


the sale of 


h.. 


Milton Avenue. 


a 


it do to Mr 


A 


Milton Avenue 


on to the new 


Q 
you mean by 

A 
cash in the 


I paid e whi 


With the pw 


Q 


iz you can 


aA 


he 


cn 
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Inmher words, Mr. Darzo did not want to make 
« howe contingent to Gebhardt selling 351 


Is that correct? 


snd you offered to purchase if from the Gebhardts? 


na whatwould be she effect of that? What would 


wad Mrs. Gebhardt 


[t would guarantee a sale of their home on 
so they could be free of their equity and move 
"Ouse. 


fhen you say, “free ot their equity” what do 


sity? 
hey hac approximately nine thousend dollars 
ise above the existing mortgage at the price 


J they could then use thet casa in connection 
use of the house on Oak Avenue? 
what's correct, sir. 


nad could you describe the house on Oak Avenue, 


=. 2 = 


PA. aGULNICA: Objection to relevance on this, 


- FAR 


} 
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your Honor. 
THE COURT: I don't think it's particularly 
relevant, is it? 
2 Was ita larger house? 
It was a larger house. That's their pw pose 
of moving, sir. 
2 Do you recall when it was that you signed 
the contract of sale to purchase the house at 351 Milton 
Avenue? 
It was July 27th, of ‘71. 
And whatwas the sale price? 
X purchased the house for $33,500.00 
That's 33 thousand five hundred dollare? 
That's correct, yes. 
") And were there any special terms an connectie+ 
with tt ut? 
Thac I was the real estate broker shwwing the 
property before closing and if a pee ty came along wishing *o 
purchase the house trom me, 1 would sign the contract. How- 
eve:, I would close title on the property if they were getting 
pressed into a closing on the Oak Avenue property. 
In other words, you were purchasinc thie house 
for rescle is that correct? 


That's correct, resale, just to accommodate uly 


93 
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friend, franxly. 
{ 
Q una did there come a time when there was a 


closing in connection with that house? 


A Yes, November of ‘7/1. 


Ie that correct? 


A Yes, sir. 


| 
Q And at that time you took title to the pees, | 
| 
| 
| 


Q And was there a closing ii connection with the 
Gebhardt's closing cf the Oak Avenue house? | 

A On the same day, sir. | 

Q Did you make any efforts to seil or rent the | 
house at 351 Milton Avenue? 


A Yes, sir. 


i] 
} 
} 


When did you first begin to make such efforts? 

A Around th e end of July when they decided they 

would move. << marketed the house by advertisements in local 
papers. 
Q in other words, you made efforts before and | 
after you tocx title to the house? fs that correct? 
A Yes, correct. | 
Q Andcould you tell us what you did in cea 
| 
the marketing of the house? | 


} 


A Ne advertised in the Staten Island Advance, th : 


and other papers, iid some canvassing in the area to se:) 


ind | 
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if the aeighbors knew of buvers. 


ud When you say canvassing, what do you mean by 
that? 

A Going door to door and talking to whomever is 
willing to talk to you. 

Q And what was the purpose of that? 

A To determine if they knew of anyone who would 
like tc live in the area, sometimes a cousin or relative or 
friend. 

To live in which house? 
351 Milton Avenue, sir. 

Q Do you remember ‘shen you made this canvass of 
the arex of Milton Avenue? 

It was after I “wned the houge. It was in 
Februrary, maybe January; January or February of ‘72. 

Ana was there a broker -- withdrawn. 

You took title to this nouse in your own name; 
ie that correct? 

My own personal name, yes. 

Wae there a broker in connection with your 
efforts to sell the house? 
I was acting as my own kroker. 
Your company? 


Right. 


$5 
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MR. DE PETRIS: Your Honor, may I have 


this dvucwnent marked as Government's exhibit 2 


for identification? 


THE CLERK: Document marked Government exhibit 


2 for identification. 


(So marked.) 


Q Mr. Schlichtinger, show you Government's 


exhibit 2 for identification and I ask you whether or not you 


can identify that exhibit? 


A Ves, sir. 


Q What can you identify it to be? 


A it's a photocopy of various ads that my company 


placed for the property at Milton Avenue. 


Q 351 Milton Avenue? 


A Yes, sir. 


Q “n what newspapers were those particular ads 

placed? | 
A Staten Island Advance. 
Q What period of time does that cover? | 
A Prom August of '71 to March of ‘72. 


MR. DE PETRIS: Your Honor, I offer this 
exhibit in evidence. 
"4E COUaT: Show it to counsel. 


(exhibit referred to is handed to defense 
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counsel .) 
THE COURT: Any objection? 
MR. CRECCA: No, sir. 
THE COURT: Mark it in evidence. 


THE CLERK: Government's 2 received in 


svidence,. 


Now, Mr. Schlichtinger, were you advertising 


to sell this house, to rent it with an option to buy, or 
what? 
Both, to sell and to rent, and to rent with 
an option to buy at various times. 
Q And you say you took title to the property in 
November of1971? 
Yes. 
And what -~- what was the sales price that you 
were se king at that time? 
it appears to be here. I don't have my giasses 
00.06 -=- yes, I do, excuse me. 
Yes, $36,900.00 
Did there come atime that you increased that 
sales price? 
A Yes, it was. 
CG And when was that? 


We had increased it in January to $37,500.00 


£7 
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And what was the reason for the increase? 
Expenses of carrying the house, primarily. 
And what were those expenses generaliy? 
Principal, interest, taxes. 
And those were expenses that you were paying? 
Yes, sir. 


Imight interject that we were always open to 


Now, during this period of time of 1971 and 
1972 did you own any other single family houses? 
A One house. 
Did you own any other dwellings other 
one single family house? 
4 About three other dwellings; one two 
and three two family. 
rest of your real estate transections 
Ker; is that correct? 


That's correct. These were the only transactions 


And during the period preceding April of 1972, 


approximately <he 12 month period preceding that, can you 


| 

as a principa) except tor my office building which I own. 
| 

{ 


tell us appro>.imately how many real estate transactions you 
had through your company, Willow Creek Realty? 


R. CRECCA: Onjection, Judge; certainly 


7B 
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ummaterial. 
i think it is, Mr. DePetris. 
MR. DE PETRIS: I can explain at side har, 
iz your Honor wishes D hear me. 
THE COURT: kKe-xead the quec-ion. 
(The court reporter reads the pending 
uescion.) 
Vojection, your Honor. 
fhe 12 month period prior to -- 
April of '72. 
COURT: April of ‘72. 
many overall transactions? 
DE PETRIS: Yes, your Honor. 
COURT: I will sustain the objection. 
something more relevant. 
Your Honor, it has to do with 
marticuliar statute involved in this case and 


Would Like to bring the section to your attention. 


MR. AGULNICK: f object to comments being 


made here in front 7f the jury. I don't think it's 


called for. 


atnutute or no statuc, =f con't 


atute was in the hook -=— come 


o 


_~ 
_ 


~s 
Nr 


~ 
WwW 


~ 
>» 
— ——_——— 


17 | 


\ 
u 
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(The following takes place at the side 
bar outside the hearing of the jury.) 

MR. DE PETRIS: Your Honor, under one of 
the statutory provisions invclved in these cases, 
42 United States Code Section 3631 as to count two, 
and that's based on certain provisions of 3604. 

Now, those provisions don't apply to every 
dwelling. For instance, Section 3603 describes 
the application to various dwellings. And 36C2 
2s the relevant thing I was directing that question 
to. And it's simply laying the basis for the pro- 
visions of this statute to apply to this particular 
dwelling. 

If he participated in certain real estate 
transactions he was 2 real estate broker durin 


that p-riod of time. That orings into play the 


ry 
‘ 

t 

- 


absolutely no dabc 


MR. DE PETRIS: tt's the dwelling, Judge. 


The stutue only applies to certain dwellings, your 


siz COURT: It says for the purposes of this 


subsecticn B&B a persen shali be deemed to be in the 


o 
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susiness of selling or renting dwellings if one 
or two. And there is no question about his being 
im the business of renting or selling dwellings. 

MR. AGULNICK: We stipulated to that fact. 

MR. DE PETRIS: But this is an exception. 
Wothing in t? s section 3604 will apply to it and 
it lists a single family house and it says provided, 
right here. 

THE COURT: But he does -- 

MR. DE PETRIS: He only engages in that 
business if in the preceding twelve months -~- 

THE COURT: t applies to brokers as well 
as principals. A broker is engaged in the business 
of selling or renting dwellings even if he does it 
for others. 

MR. DE PETRIS: Yes, your Honor. 


THE COURT: Yes, but: there is no question about 


‘Tt 
. 


MR. DE PETRIS: Yes. But until it's brought 
out in the evidence I haven't established that. 

THE COURT: He has already brought ovt he is 
in the business of real estate and as a real estate 


acent there is no question that he is covered by 


a | 
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the st=tute. # : agent is jast as deeply 


entrencheu in the . 2] law as any private 
owner i 
And they give a 

certal being in the business. 

snd in order to be in the business you must 
nave purticipated asan agent in two or more 
transezczions. ‘That ha,not come out. 

2Heé COURT: But ne has been in the business. 
i think ne said something iike ten years. 

MR. DE PETRIS: 12 years, I believe 

THE COURT: Ask him if he sold two or more 
houses and let it go at that. 

if you want cto ask him did he seli two or 
more heases prior to March of i972 in that 12 montn 
period vil liow the answe The way you went 
about i it sounded to me we were going to go 
through a de ipti of all sales in the prior 12 
month 


PETRIS: I simply asked him 12 months. 


(continued on next page) 
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(Side bar conference continuing:) 
MR. PETERSON: Just ask the question in 
the statutory terns. 


don’t understand the 


THz COURT: It was primarily relevant and 


its immaterial because ko me its so pat..fully clear 


chat he is in the real estate business and subject 


law, that I would have no doubt in putting 
shat to the jury on the basis of the testimony 
already in the record. 

We are just accumulating unneeded material 
in my Opinion. That is primarily my reason for 
agreeing with then chat this inmaterial. It adds 
sothing. 


am just protecting the 
zxacord, your Honor. I would have asx chem tec 
peciticalily waive -- 

TRE COURT: 5But remember, remember that they 
have taken the position by their own objection that 
ic's immaterial so they are not in any position to 
claim that they -- that you did not prove this. 
Tey prevented you from proving it. 


ND 


MR. DE PETRiS: Only one attorney objected, 
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your donor. 

THE COURT: And I am ruling on the basis 
of his acknowledged business as a going real 
estate broker, he is in the business of renting 
and selling. There is no question about it and 
I don't understand -- I think we are gaing to get 
confusion at the conclusion of thir case if we start 
to tak about the specific provisions that apply to 
@ person who isn't even being charged. 

Do you understand that? 

MR. DE PETRIS: The jury need know nothing 
about it and the record must establish it. And only 
One attorney has objected to my qu4stion. But I 
am concerned on appeal. 

THE COURT: If they had objected, i would 
say th. record has established he is in the business 
of dea_ing in real estate. 

MR. DE PETRIS: But it's not established 
in the preceding 12 months according to this statute 
and unless the defendants waive -- 

THE COURT: Are you suggesting in some way 
there is a “efect in this record with respect to 


the particular house that th Charles Family wkas 


interes'ei1 in, that somehow it's a house exempt from 
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Yes, your Honor. There are 


sertain houses exemot from the aw. 


COURT: How can it be? 


law apolies to persons. 
DE PETRIS: No, your Honor. The law 
dwellings. 

It sets forth partacular dwellings that the 
tatute applies to and there are particular excep- 
ions to those dwellings. And one of the exceptions 
is single family houses, unless a real estate broker 
is involved in so many real estate transactions with- 


in the preceding 12 months. That's what I want to 


stablish. 


that -- 


Th 4 « 
4Hi58 


You're forgetting 


provided after December of 


of ary single family house 


shall be excepted from the app) cation of this sub- 


evetion only if it is a real estate agent or sales~ 
testimony is perfectly clear he wasin 


j and renting. 


but there is a particular 
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provisos set forth in subsection C and 


to establish that the fact that he was in the 


business doesn't meet the definition unleges you 


meet the specific statutory -- 


6 | THE COURT: It says he’ - about the advertise- 
ment listing and that whole sheet you put in the 
8 | record is an advertisement of the sale of this 
particular house. | 
10 | MR. DE PETRIS: That may be one way of 
establishing it. 


| 
V2 | THE COURT: I have been through so many of 


these cases that I am on solid ground where I can 


“4 | assure you there is no defect in this record. But 
15 to eas: you, I will permit you to in quire as to 
16 | whethe: he participated as an agent in the last 
wy 12 mon:hs. Because it‘s so clear to me that I 
18 | think i am gilding the lilly here. 
19 | MR. GOGEL: Are you requiring that each of 
. counse] at all times get up and chime in and recite | 
"y the objection of the prior counsel? | 
= | THE COURT: If it's understood now that an 
od objection by one is joined in by all, there will 

i 
mF be no problen. 
5 | 


MR. GOGEL: That's all right with me. But 
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you should check with my co-counsel, otherwise 
it ‘ould be ridiculous to ask for a chime-in. 

THE COURT: So to ease your mind I will 
allow you to ask him about in the preceding 12 
months and we are talking about prior to April of 
"72. 

MR. DE PETRIS: Yes. 

THE COURT: Whether he had involvement as an 
agent in two or more transactions involving the sale 
or mntal. That's all you got -- to me, that would 
sO.ve your problem, which is a problem that I don't 
think really exists. I think we are wasting a hell 
of a lot of time on little things here. 

MR. DE PETRIS: Yes. The anewer could have 
been given and we could have resolved all this. 

THE COURT: These people are not familiar with 
fée..erél law. 

MRK. GOGEL: After speaking to my co-counzel, 
I agree one objection by all counsel is -- 

MR. CRECCA: Wo, I will not join in that in 
view of the position of my client ard Mr. Peterson's 
client, we will voice our own objections, Judge. I 


think the proof will be somewhat different. 


THE COURT: That's up to you. It's your case. 


417 


x; 
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| MR. CRECCAs Yes. Judge. 

MR. GOGEL: As to the other defendants, 
| your Honor, unless indicated differently, one objec- 
| +*on would be as to &ll defendants. 


| THE COURT: I suggest you ask him as to the 


prier 12 months 
| tT. DE PETRIS: Yes. 


(The following takes place in open court 


| and in the presence of the jury.) 


DIRECT EXAMINATION 

BY MR. LE PETRIS CONTINUING: 

| Q Mr. Schlichtinger, with’ the preceding 12 
months prior to April of 1972, as & real astate agent, how 

many transactions did you participate in approximately? 


I A Approximately 50, sir. 


Q ilow, six, would you look at Government's exhibit 


| 2 in evidence there. 
| A les. 
| Q And would on read to tia jury the ad whi~h 


| you placed in the Staten Isleni Advance covering the period 


| of March 3rd to March 6th, 1972. 


| A Yas. 
| 
| Dupiex with option, six rooms, one and a half 


} 


{| 


448 


¢ 


baths, fenced rear yard, for rent with optian to buy. $350.00 


| 
| 
| 
| 
| 
| 
| 
| 
| 
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ae 
permont:, ten per cent of month going towards down payment; i 
Willow creek, 987~1010. 
a Prior to that time, had you had any success in | 
renting or selling 351 Milton Avenue? | 

A couple of calls but nothing concrete. 
Did you get any response to that ad covering 
the period of March 3rd to March 6th, 1972? | 
Yes, sir. | 
Q What was the response? | 
A The response was Mr. Charles, znd on the i 
of March 6th. | 


Q Did there come atime when you saw Mr. Charles? 


A Yes, the morning of March 7th. | 

J And who did you see at that time? 
Pan I saw Mx. and Mrs. Charles and my sales associate, 

my salesman, Mr. Farris who had just come back from looking 

at the property at 351 Milton Avenue. | 
2 Mc. and Mrs. Charles had been shown the property, 


by your salesman? 


é That's correct. 
A Charles Farris. 


| 
Q And what is his name? | 
| 


MR. DE PETRIS: May I have this document 


marked as Government exhibit 3 for identification? 
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exhibit 


Q 
3 for identifi 


identi that 


made by Mr. ar 
re} 


house; is thé. 


exhibit 


two counsel, 
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PHE CLERK: 
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Document marked Governmen 


2 for identification. 


(So marked.) 


wy, Schlichtinger, [I 


cation and I 


axhibit? 


Yes, sir. 


Shis 


show you Government exhibit 


is an offer to purchase 351 Milton Avenue 


d Mes. Alberto Charles on March 7th, 1972. 


Mhat was the morning 
< correct? 

six. 
And does 
it does. 
and does 
anc that is wath rea 
551i Miiton Avenue, 
DE PHTRIS: 
evidence. 


“HE COURT: 


Your Honor, 


they had been shown the 


~—— es 


{I offer this 


Show it to counsel. 


‘Document handed to defense counsel.) 


AR. FLAMHAFT: 


your Honor. 


#20 


There is an objection by 


| 
I ask you whether or noc you could | 
| 


| 


their signature appear on tnat exhibit? 


| 
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(The following took place at the side bar 

the hearing of the jury.) 

THE COURT: What is the objection? 

MR, FLAMHAYT: Mr. Agulnick and Mr. Flamhaft 
object on the ground that this is not an origin 
document. 

MR. DE PETRIS: Your Honor, quite some 
ago I sent a letter to all of defense counsel 
-hem of the various exhibits that will be offered 
in evidence and they were available at any time for 
iaspection. All of these objections should have 
been at the pre-trial hearing by April 5th or 6th, 
wnenever it was, of this year. 

understand the objection aow. 
she document? 

I am oniy mak _- he objection 
tox the purposes for which they were made. I am sure 
ec: the time of the trial is the proper time before 
the introduction of any exhibit when the objection 
is made. 

MR. DE PETRIS: We try to resolve these things 


asead of time in federal court and that was the 


purpose of putting you on notice. 


IR. AGULNICs: You gave us a notice wit 


23 


items you intended to offer in evidence, Spec._ically 


photographs. Ana ...~ never mentioned this. 


4 “MR, DE PETRIS; Do you want me to get the 


letter? 


AGULNICK: Yes. 


7 | MR. DE PETRIS: If your Honor would give me 


8 | a minute t will get the letter where I advised the 
5 ! 

defense counsel. 
10 


GE COURT: You get it. Go ahead. 
MR. DE PETRIS: I believe Rule 1002, your 


Honor. 


“HE COURT: I believe it's 901, really. 


5a what you do is you go back and ask him if 


| youre mo: satisfied here, was this typed up in his 
| 
16 | AaO Petry ree oe cai | 
} office. Andif he can tell from tne Cc 2servatson — | 
7 | — 
| looking at it -- 
| 12. COGEL: Is this a foundation to be laid 
| 
19 | esac Ea wemee | 
for Mr. De vetris oy your Honor? | 
20 iekan any , , 
“HE o.iwv: Well, your objection seems to be 
| 
21 | ; F P ° 
an attack that | is a copy and not an original. 
22 | 
| However, it sews to appear to be a carbon 
23 | : P 
copy ana i= you ask him was it the practice to make 
! 
| 
24 et A steerer ver : P 
uy a typed original and a -arbon copy and to sign both 
| 
25 || 


| and to give the carbon to the homeowner or to keep che 
| 
| 
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carbon, or to keep the original, i nave to overruie 


MR. GOGEL: But, your Honor, I most respect- 
fully object now to the Court telling the U.S. 
attorney the proper foundation for putting it in 
evidence uc? you everruled my objection. 
You must understand, we do not 
allow any ionger so-called rules of law to prevent 
facts that are perfectly relevant and probative 
from getting to the jurye We are operating .n this 
sourt under the 'iniform Rules of uvidence which 
nave become the prescribed mode here. 
MR. GOGEL: The Uniformed Rules are now - 
THz COURT: You will be surprised what the 

Iniformei Rules have done to the cules of evidence. 
R. GOGEL: I object to the Judge telling 


ne pre oes 


attention to 1003 of the Rules of Evidence which 
rovide that a duplicate is admissible to the same 
extent 2s an original, unless, one, 4 aenuine ques- 
-ion is raised as to the authenticity of the original,| 
unless 


, 


> LAMHAr'? : - wil). withdraw my objection, 


| 
| 
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your Hoaor. 


in the 


withdra 


THE COURT: Okay. 

MR. DE PETRIS: I have the letter here also. 
(The following takes place in open court and 
presence of the jury.) 

(HE COURT: I understand the objection was 
w? 

MR. FLAMHAFT: Yes. 

THE COURT: Mark it in evidence. 


THE CLERK: Government's exhibit 3 received 


in evidence. 


DIRECT EXAMI. 


(So marke d) 


TION 


BY MR. DE PETAIS CONTINUING: 


Q 
the terma of -° 


A 


purchaser, Mr. 
the amount oO. 
Q 
mortgage? 
A 


approximately. 


4c. Schlichtinger, can you tell the jury what 
hat agreement are? 

Yes, sir. 

Tne purchase price was $37,500.00, subject co 
Charles receiving a mortgage commitment in 
233,750.00. 


What percentage is that, approximately, the 


About a 90 percent of the purchase price, 


$74 


of 
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Did you have 4 


And was there an agreement which you provided 


«< 


| about a 90 percent mortgage? 
‘ Yes. 
| | 
5 It informed Mr. and Mrs. Charles that I believed | 
6 : they wouldn't achieve that mortage committment, I told then. | 
7 | 2 90 percent? 
& ‘4 Yes. | 
9 | However, they were adamant in trying and they | 
10 | had a fiend at a bank and they were off to get the mortgage | 
t 
n committment. 
12 | 
| 
| 


| 
| 
| 
| 
| 
| 
3 | for the real estate broker commission? 
| A Yes, the agreement was Willow Creek Realty 


13 | brought about the sale and they will receive 4 commission 
16 as pre~-agreed. | 
| 
" H 2 And thereafter that March 1972 date when that 
. document was signed, dic the Charleses make efforts to obtain 
19 I °? a nae nie 
¢ H such a ‘sortgage committment: 
20 ‘ . 
| A Yes, sir, they did. 
ak 
22 || 
'" | 
f 
23 | | 
| (continued on next page) 
24 | 
| 
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Vy 102 
. DIRECT EXAMINATION 
» ; : BY MR. DE PEWRIS CONTINUING: 
4 | Q And as of early April, 1972, were they success- 
: | ful in those efforts? 
6 | A No, they were not. They went to a local bank, 
? Community Wational, who in turn referred them to another bank 
8 | the Northfieli Savings and Loan Association and then there | 
’ | was an inspector sent to the property and looked at the | 
10 | property and refused to grant aloan of this amount. 
i 
u | Q Involving the 90 percent? 
2 | A Right. 
ei Q And did there come atime you again saw the | 
" Charleses? 
3 | A Yes, sir. 
” Q And when was that? 
7 | A It was about April 6th. 
x Q Gf 19727 
y I A of '72, sir. 
| Q Did you have a conversation with them at that | ’ 
" time? | 
” A Yes. They said that -~- 
23 | Q Where did this conversation take place? 
"7 A I'm .orry, the conversation took place ir. | 
25 


my office. Thay came to my office. 


185 | 
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} 4 who wat sresent? 
—_ I! 
3 . : - . 
| Myself, my secretary and Mr. anc MES. Cnariec’. 
I | 
4 | a — . , 
MR. DE PETRIS: Your Honor, may I nave this 
No | 
| socument marked for identification as Government 
: t 
6 | exhibit 4 and 4A ? There are two documents there. 
| | 
7 | THE CLERK: Document dated April 6, 1972, 
8 | warkead Gover: ment xhibit 4. 
{| 
9 | . . 
Document dated April 17tn, 1972, marked 
"| ‘overnment exhibit 4A for identification. | 
My {So marked.) 
“| ) Now, Mr. Schlichtinger, you said you had a 
i: ' | ae ale Sa i fal a 
7a conversztion with the Charleses on April 6th, 1972? What 
~_ 14 | 
was the substance of that conversation? 
! 
4 . They had informed me that they would like to 
al , 
| vente the house as per the ad in March and purcaase it ata 
| 
17 | 
later time. 6&0 tie -- 
18 . . wet ; 
The ad you had advertised for rental with the 
19 || | 
| Option «Oo buy? 
! 
” | " That's correct. 
I 
ey y Did you reach another agreement on that date? 
| 
22 | ‘ ; : : | 
A Yes, we Gid, six. 
23 | 
| ; i show you Government exhibit 4 for identifica~ | 
24 | : # 
tion am. ask you whether or not you can identify that document? 
as 25 || 


é this was che agreement by which Mr. and Mrs. 


| - 997. 
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Charles were to rent tse propery at 351 Milton Avenue. 


pia you each £1gn that agreement On April 7th, 


» Of -gnatures appear on that 


shey do. 
And can you idencicy sovernment exhibit 4A 
for identification? 
A Yes. 
Q What do you identify chat to be? 
A he check that ix. Craries wrote for the 
amount of $659.00 as security, which represents security 
and one mont’'s rent 


Is that a copy o= the 


on what date? 

On April 6th. It's Gated April 17th. 
It was post dated. Is that correct? 
Yes, it was. 

MR. DE PETRIS: Your Honor, 1 ofter ia 


evider.ce Government exhibic 4 and 4A. 
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(Documents handed to defense counsel.) 


MK. PETERSON; Your Honor. may we have 


a short voir dire? 


THE COURT: 


RE EXAMINATION 


VOIR D: 


PETERSON: 


BY MR. 


8 | 2 Mr. Schlictinger, with reference tothe check 


that wes given to you by the Charleses, there is nothino in 


this document to reflect that it was in fact negotiated, am 


I correct, as you look at this check? 


That's correct. 


sy MR. PETERSON: No further questions, Judge -~ 


just one. 


Was it in fact negotiated or was there @ stop 


Sé 


order placed on the check? 


| 4 * ‘ 
7 | b It was negotiated at a later date after 4 fire 


and there were insufficient funds. 


funds. 


Insufficient 


MR. PETERSON: ‘Thank you very much. 


al | MR. DE PETRIS: Any objection to this? 


2 | MR. GOGEL: May I see it? 


(Document handed to counsel.) 


“4 MR. DE PETRIS: May I offer it in evidence, 


your Honor, as Government exhibit 4 and 4a? 


$29 
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THE COURT: Mark it in evidence. 
[THE CLERK: Government exhibit -- 


MR. CRECCA: May we approach, please? 


THE COURT: Let the clerk do one thing at 


a time, please. 

MR. CRECCA: Yes. 

THE CLERK: Government exhibit 4 and 4A 
received in evidence. 

(So marked.) 

42. DE PETRIS: ‘m sorry, tr Honor, 


defense counsel have application? 


4R. PETERSON: 
MR. CRECCA: 
following takes pluce at the side 
and ou £ the hearing of the jury.) 
PETERSON: A his time, Judge, i move 
to ivsn .ss substantive unts as a resuit of the 


fact thet this check does not reflect any consi¢eration 


< 


There was no legalagreement to rent or purchase. We 
think the* under the law there must have been some 
soxt of agreement, a formal agreement between buyer 
and the seller in order for the substantive counts 
to hold in order to be binding. 


. Lllow Creek Realty has taken upon itself to 


further negotiate the sale of those premise’ to u 


third party because of the fact that a check 


pounced. And in fact, the Charles family made ao 


teal attempt tc enter into those premises legall, 


as to be shown by a bounced check. 


7 | MR. CRECCA: And I desire to point out for 


-he record pursuant to my understanding of the 


renal Law of the State of NewYork, the issuance 


10 »f a check wherein it bounces for insufficient funds, 


it is not only for a lack of consideration, but 


ilso, to my understanding, it's a crime. I wint 


-he record to so reflect and I would ask the wourt 


co take judicial notice of the Penal statutes of 


the S.ate of New York. 


lo | THE COURT: Well, I am going to deny your 


espective applications and you have an exception. 


Thank you. 


19 |} MR. GOGEL: The defendant Vivelo joins in 


20 | tiat application. 


21 | THE COURT. Also, the next time counsel wants & 


voir dire -- 


MR. DE PETRIS: Yes, that was cross examination 


I was about to -- 


and 


> | TH! COURT: And you represented to the Court 


- 3t 
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you wanted a voir dire and you know the purpose 


® 


of a voir dire, to show the genuiness. And in | 
my opinion you turned that into advance cross 


examination. 


6 YR. PETERSON: i apologize to the Court, 


| 
but this check on its face vas introduced as being | 


8 a ee 


exystiated instrument. | 


o) THE COURT: You wexe the one «ho brought 


out the nego*iation. It was offered as a deposit. 
n MR. PETERSON nm its face it was mis- 


represented. 


and -- 


PETRIS: hnaven't even startec to 


witness Om Lc. 


vo us oP : << 
WEOGCress as 
Fs 3 


ap here at the side bar. 


very “ive minutes we 
niniy willing to entertain & 
seriou: objection, but © chink that wae certainly | 
eas , \ 
out of order. And I am calling it to your attention | 
21 | } | 
for thet reason and I hoce it doesn’t happen again. | 
22 | | 
i MR. ELTERSON: IL anoiogize. | 
] ! 
ey COURT: And at this point an view of 


af 


I the hour, i will break of: and we will resuje at 


-¢@ i 


tay, o'e ous tomorroy morning. | 


32 
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MR. DE PETRIS: I would like to state one 
other thing, your Honor. 

I provided as part of the discovery informa- 
sion that these documents were available for inspectio 
The purpose of doing that is 80 we don't have these 
interruptions at trial. And I still stand by that 
and if defense counsel would like to come by my office | 
they can still go over them. 

MR. GOGEL: It was a misunders’ ay at the 
very best, as to documents being offered into evidence.| 

THE COURT: You didn't understand documents 


were going to be offered? 


| 
| 
| 


GOGEL: Certain documents were forwarded 


You haven't seen this? 
No, I haven't, not this particular 
cocument. 
THE COURT: Counsel says he aid make a list 
oc documeats in any rate and you could ask for it 
and you say you furnished these documents? 
MR. DE PETRIS: They ask for an opportunity 
to inspect 2nd the Government took the exhibits wich 
x 
were to be introduced in evidence nd I wrote them 
a;d told them all the exhibits we were going to intwodues 


133 


in ev..dence were available for inspection at their 


convenience. 


we still have a right to review any documents he 


is to offer into evidence. 


avail yourse)f -- 


and he never offered me any document, to see any 


110 


MR. PETERSON: Assuming that was true, 


notice that documents are available anc ‘ou don't 


MR. AGULNICK: 


MR. DE PETRIS: Do you wmt me to show you 
the lexter, Mr. Agquinick? 

THE COURT: Well, there is still a pending 
invitetion to inspect. aecause I will not enter- 
tainkindly objectio: ; as to authenticity of docu- 
ments and i will .ot again like a voir dire turning 
into cross. 

(The following takes place in open court 
and in the presence of the jury.) 

THE COURT: Members of the jury, we will 
recess again until tomorrow morning at ten 4.m. 

in the meanwhile, don't let anybody call 


your at<ention to the fact ‘hat you are sittingon 


384 


THE COURT: At trial? If you're given advance 


I went over to see Mr. DePetiis 


ry = 5 5 
7 ee 
. ; ° ss 3 ° E 
. d * " 
-_ @ . 
xe © ? 
4 . ~ . 


(Case on trial adjourned until ten o'clock 


: 111 
cate that is perhaps reported in the newspapers. 
3 Just thank them for the information and tell them, | 
f ‘ ‘No thanks.” | 
5 So I would expect you not to talk about it. 
6 | I see many of yo. carry newsp:pers. I can't 
t 7 | forbid you to rea@ or buy newspapers, but I implore | 
8 you not to let your minds be confused with whore you | 
9 vaad about the case. I can't emphasize that too | 
10 | strongly. You must listen to what you hear in court | 
u under oath and from the witness stand. 
2 Please understand that. | 
13 , (The jury leaves the courtroom.) | 
aa | 
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GOVERNMENT 


+ 1 chart 


ae doccment 


Z30c.ument 


docune no 


LOC AMR S 


e** ~13 


THE CLERK: United States of America against 


Anzalone et al. 


s THE COURT: Do I understand there are applications 
; or other matters? 

; MR. DE PETRIS: There are a couple of things 
f which J would like to bring to your Honor's poe, 
ei THE COURT: Yes. | 

‘ 


MR. DE PETRIS: The F.B.I. had taken some aeria 


photographs of the area and I've shown them to defense 


and accurate representations of what they ; «port to | 


1 ‘ 
: depict and we would put them in evidence at this * add 
13 

so there would be nothing misleading abort the chart. 
14 


MR. CRECCA: Judge, of course the defendant | 


| 
| 
| 
| | 
| counsel and I think we have agreed that they are a faix 
} 
| 
| Barbiero, and I am sure that my colleagues join in the | 


application. I still request the jurors -» be taken td 


| 


the scene in that these pictures do not show the depth | 


or proper perspective of what I ciaim to be, I am one 
uundred per cent familiar with this area, being born 


and raised in this particular locale. Again, having 


a | revisted the particular area the other day I think in | 
}} } 
i 

22 | fairness to the accused, in fairness to the qucimenes 
i 
| 

2 | chat this jury, to repeat and reiterate, be taken to 
| . 

* “he scene to show the exact pronimity of ¢welling to 
H 


cwelling. If not, Judge, I believe it would be highly 


$a7 


prejucicial to the defendants in this case. 

THE COURT: Well, I have your applicaticn in 
mind and under consideration. I would like, however, 
to hear a littls more of the case before coming to a 
decision regarding it. 

MR. CRECCA: In fact: I wish to point out the 
photocraphs do not indicate what I had previously 


statec as to the recess of one of the persons who was 


considered to be an uninvited co-conspirator. That is, 


Mr. Maddalone ,you just do not see it. 
MR. DE PETTY “S: There is a photograph that does 
depict it. It has to be resolved at a later time. 
MR. CRECCA: Again, to repsat, I desire my 
statement to stand and the request to stand. 
THE COURT: We will consider it as a pending 
application. 
CRECCA: 
i] COURT: 
sropose to 
eviden. 
Is there any objection? 
DE PETRIS: I understand there is none. 
> COURT: Have them marked. 
DE PETRIS: May we have these marked 


Exhibit. 19 ,0-A anc 19-B. I have a list of the other 


exhibits and I have them numbered through nine. 
I would like to keep the exhibits 
order. 

MR. DE PETRIS: I can mark the other exhibits 
at this time also. That may spesd up the process duriag 
-rial. 

THE COURT: Yes, 

MR. DE PETRIS: TI would ask that the document 
be marked as Government's Exhibit 5 for identification 
Zt is a naturalization certificate of Mr. Charles. 

TUE CLERK: Photograph marked Government's 
nxhibit 5 for identification. 

(So marked.) 

PETRIS: May I have these two photographs 
arked as Government's Exhibits 6 and 6A. They are 
chotogr.phs of 351 Milton Avenue. They do show the 


secess entrance at 351 Milton Avenue. T am not sure 


‘haz is what Mr. Crecca was getting at, but they do 


time, your Honor, I would just ask that 
these two ohotographs be marked as Governmert's 
xhibits o and 6A for identification. 
Isn't there a stamp on the back of 


chat already? 


MR. DE PETRIS: This particular photograph was 


~ o 
—— 
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a Grand Jury exhibit. I was going to suggest we put | 

| 
our sticker On top of that. 
MR. CRECCA: Judge, I understand that our | 


worthy adversary desires and will attempt to introduce 


these photographs into evidence and I say by thewry | 
nature of the fact -- and I don't mean to be playing | 
with the Court with this comment, by the very nature of 
the fact there is an American flag stuck on the front | 
lawn of 351 and 349 Milton Avenue. I would say that | 
would be prejudicial to the accused. That is the 
house tae was damaged, 351 or 349, I don*t know. | 

MR. DE PETRIS: Who is it? | 


MR. CRECCA: Blczer. 


MR. DE PETRIS: I'm not offering them at this 


time. I just ask they be marked for identification. 

THE COURT: Yes. 

4R. CRECCA: In fact, Judge, I think it is 
common ::icwledge, based upon the testimony that has 
peen submitted, the prior testimony, that the flag was 
placed there by Mr. Cnarles. Isn't that correct, Mr. 
DePetris? 

MR. DE PETRIS: That is my understanding. Itc 


| 
| 
| 
of course be brought out at the trial. Those are the | 
photographs that were taken right after the fire snd | 


they are the only photographs we have of the house at | 
i 


~ 440 


—— 


trat time. 
THE COURT: It also appears to be in front of 
| MR. CRECCA: Regardless, I think ix is prejudicjal 
and inflammatory and that is the ba-is cf my ae 
as far as Mr. Barbiero is concerned. I don't know 


about my colleagues. 


MR. AGULNICK: I join in that, your HOnor. TI | 
| 

| think it is unnecessary. | 

| THE COURT: I am not going to rule them out now 

1 The Government is merely marking them for eta 

| at this time. 

| THR CLERK: Black and white photogrephs marked 

Gevernment's Exhibits 6 and 6A for identification. | 

| (So marked.) 

| THE COURT: It's really 351 and 349, right? 

MR. CRECCA: Conceded. The flag was placec 

l there by Mr. Charles. It is conceded by the Governnent 


i | 
also. 


i THE COURT: I don't know. 
MR. DE PETRIS: That is my understanding but 


Churles will be the next witness. 


| 
| | 
| THE COURT: Are you going to talk about the | 
American flag? | 

| 


| 


MR. DE PETRIS: If defense counsel wants to, 
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I am nut going to. 


THE COURT: We nave on here. They can iook at 


MR. DE PETRIS: If defense counsel wants to -~ 

MR. CRECCA: You have thephotographs, sir. 

MR. DE PETRIS: I would have this s© cograph 
markea as Government's Exhibit 7 for identification. 
It is a ~hotograph of a can. 

THE CLERK: Black and white photograph marked 
Government's Exhibit 7 for identification. 

(So marked. ) 

MR. CRECCA: I want to be axpeditious and not 
to impose on the judge, as the judge pointed out 
yesterday. 


MR. DE PETRIS: May we have these two photographs 


marked as Government's Exhibits 8, 8A and 8B for | 


| 
identi fication. 


THE CLERK: Black and white photographs markec 
8, SA, 8B for identification. 
(So marked.) 
THE COURT: Those are the interior photographs? 
MR, DE PETRIS: These are ths photographs which 
I produced at the hearing on April Sth. 
THE COURT: We have 8, 8A and 8B, three in that 


series? 
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DE PETRIS: Right. 
GOGEL: In addition to the photograpis, 
there is a typewritten matter on the front. I think 
that matter should be exised from the photograph. 


COURT: May I see it? 


Again, I don't mean to delay 


trial now, by having the objections. All the typed 


.ter says is what the photograph is. 

THE COURT: Right. Well, I think I would deny 
yo.r application under the circumstances. I see it 
merely adds identifying it. If there is any question 
about it, we can settle it if that should be raised. 
I'm sure there'll be testimony as to the numbers of 
what the respective hcuses are in reverse. 

MR. DE PETRIS: Your Honor, I would offer 
Government's Exhibit 9 for identification. It wouid 
be the tape of the -- 


telephone tape, is that what it 


MR. DE PETRIS: Yes, your Honor. | 

THE COURT: I have a copy here. You have a copy? 
you marking the tape itself, is that it? 

MR. DE PETRIS: The tape would be 9 and the 


sscript would be 9A, your Honor. 


THE COURT: YéS. 
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MR. PETERSON: Should we voice 
now or later? 


THE COURT: I would say later. Let's see wnat 


happens. 


MR. CRECCA: Thank you, Judge. 


THE CLERK: Cassette marked Government's Exhibit 9 


for iden ation. ° 


Three pace transcript marked Government's 


MR. DE PETRIS: Your Honor, then I would ask the 


Exhibit 9° for identification. 


So marked.) 


three aerial photographs, t +4se photographs that I 
menticned before be marked as Government's Exhibits | 


10A and 1985. 


THE COURT: Three more did you say? 


“AR. DE PETRIS: These are the caes I spoke | 
about v2¢fore which there is no objection to and I ask | 
“hat ihese be marked right in evidence. | 
TUE COURT: Yes. | 
THE CLERK: Three plack and white photographs 
received in evidence as Government's Exhibits 10, 10A, 


10B. 


THE COURT: Are we ready to call the jury in? 


MR. DE PETRIS: One other item, your Honor. 


$44 


| 
(So marked.) | 
| 
| 
| 


xr the Court adjourned yesterday, Mr. 


Sc Alichtinger advised me he thought he stiil nau the 


aqinal of that check. So I asked him to please 
his records last night and see if he could loca 


He did and he does have it. 


} 
T have shown it to defense counsel and I believe 


agreement we should substitute this, which | 


the copy of the check. 
COURT: Well, then put a sticker on that. 
3 
: ; * ‘ 
it will not be necessary. Do you want to attach 
it to the other exhibit? 


MR, DE ST! : It is not necessary mw, if we 


cculd just mark it 4-A. 


THE COURT: Yes. 


MR. DE PETRIS: That would be A-~-K_ in evidence. 


-iqinal check, receivedin evideuce | 


tness aveilable to get on 


| 
| 


+hink we can bring the jury 


s to show them these photograghs 


H 


| 
| 
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STEPHEN FLAMHAFT, ESQ. 
Attorney for Defendant Lombardi 


ANTHONY J. CRECCA, ESQ. 
-and=- 
DENNIS PETERSON, ESQ. 


Attorneys for Defendant Barbieri 


| 
' 
{ 


TES COURT: Any matters to be brought up? 
| 
MR, DEPETRIS: I have just two prief matters. 
Here is a re-typed copy of page three of the indictment, 
the statutory section removed == 
TRE COURT: Fine. 
MR, DEPETRIS: This is the original and a copy. 


THE COURT: Fine. 


MR, DEPETRIS: I will hand them both up to the 


THE COURT: All right. 


| 
| 
| 
| 
} 
| 
| 


MR. DEPETRIS: Also I understand -- Gary Woodfiels 
spoke to me last night and indicated that he had a 


| 
{ 
hearing before your Honor tomorrow afternoon at two 


o'clock. 

I was wondering whether witnesses should be 
brought i: and how many witnesses I should have here 
tomorrow «nd whether or not your Honor intends to sit 
tomorrow aZternoon,. | 

Mr. Woodfield understands that if the hearing eueb 
forward it probably will take a couple hours. | 

THE COURT: I will let you know as soon as possible 

| 


MR. DEPETRIS: Fine, | 


THE COURT: We will have to see how many witnesses 


AGULNICK: Your Honor, I have an application 


| 
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SETI ELUATE PURER, 08 0 = 


ES Re ee 5 


at this time. The 


next witness that the government 


invends to produce at this trial is one Durell Charles, | 
7 | I read all the 3500 material in regard to this witness | 
. arm I would ask at this time for an offer of proof for 
. tle following reasons, what Mr, Charles has to say does 
6 mt bear one iota on the actions of our respective 
7] cients. He has nothing to say and doesn't identify 
8 | ay of our clients. All he can say is the house burned | 
, | Own and there were bee-bees shot through the windows 
10 ad chere was vandalism. This is all based on hearsay, | 
uN pt naving witnessed or seen any of the matters. | 
| 12 | I suspect the government intends to go into pe. 
i | tory examination in which they will go into the 
a 14 mgthy educational and occupational background of this 
| =! tness and I submit to the Court that the only purpose 
| 16 | iat this witness couij.d serve a6 to artificially engen- 
| 


: | 
ix uympathy for the government's case before the jury 


id 


and her testimony has no probative value as far | 


is the case is concemed, 


\ your Honor characterized Charles' testimony as 
i 


21 | ot having any bearing -- 
\ | 
22 | THE COURT: i didn't say not having any bearing -+ 
23 | MR, AGULNICK: With regard to the actions of our | 
24 | lients for the most part. 
ca 2s | MR, DEPETRIS1 


I intend to be only brief with Mrs, 


#45 


Charles. I do think she is a relevant background wit- 


ness, but I will be very brief with her. I won't go 


into detail that was done before -=- 


| THE COURT: She went through the house and saw 


is that it? 


certain things, 


6 
M:.. DEPETRIS: That is correct, your Honor. 
MR, AGULNICK: Your Honor, there is no controversy 


that there were windows broken and there was a fire in 
9 | | 
the house and one day there was a flood. There is neve 
t 
10 \ 
going to be any controversy as to those facts. I don’t 
1 | 
| think she is a necessary witness, I think the Govern- 
| 
12 sr . : , 
ment is “acing a scenario here to influence the jury. 
13 P , ? 
I submit if Mrs. Charles is called as a witness, 
14 , accue 
| if there is anything in the way of hearsy, I will object 
1 , , , : | 
° at every point that I don't want to hold up this trial | 
16 | | ) | 
but she :.s essentially a hearsay witness. 
17 , , , 
| ME COURT: Of course, you will avoid questions 
j 
18 npr : : 
| that you “now Wi.a- produce hearsay. 
9 | MJ. DEPETRIS: Yes, your Honcec. : 
i’ | 
| Tho! COURT: I think, however, she is in effect | | 
| | 
" | one of those who entered into the rental of the house | 
| 
ae in question and therefore since the Government has the | | 
a | burden of proving that what occurred here was solely | 
24 | because o. color or race, there is somerelevanve to | 


the background and education and things like that. 


| 
' | 
oo you understand? There would be, that is what the' | 
2 4 
statute is all about. 
3 
MR, AGULNICK: The statute doesn't speak about 
4 
educational background. 
5 
THE COURT: Exclusion solely on the ground of 
" 
color or race. 
7 | 
| MR, AGULNICK: Number one, she's not a citizen o 
8 
| the United States so it doesn’t apply there -- 
9 
| THE COURT: She is not? 
0 | 
| MR, DEPETRIS: No, but coun: two of the indictment, 
| | 
1 \ } 
| that particular statute does not require anyone be a 
12 || 
citizen. Only count one, 
13 
MR, AGUINICK: Secondly, if your Honor is sug- | 
— 14 fn) 2 ol | 
| gesting a character is initial and her background ic 
| 
15 | - = 
. initial as to what type of person, then I ask the Court 
] | ot , 
. | wiy we were thwarted in our effort with regard to “rs. 
7 : : 
Cl.arles* character. 
my THE COURT: I don't mean to imply that even bad | 
} 
} 
ie cl aracter would justity the acts, you understand, if 
a they were done, I am not saying that. I do think the | 
m4 Government has the burden of bringing the case within | 
=) tre literal terms of the statutes that are applicable. 
i] 
it | 
23 | So I think there is relevance to her appearance 
| | 
o here, but I do ask the Government to avoid asking ques 
| 
_ 25 | 


tioas which apply to hearsay. 
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I don't know what the witness proposes to testify 


to, I certainly wouldn't rule out as a matter of law 


-~ 


that the Government should not put her on. I know the 


people who are not of a national ovigin of the United 


States. 


- 


MR. AGULNICK: I am asking for an offer of proot 


: 


| 
statute is aimed to protect blacks, or non-whites, or | 
| 


. 


from the Government as to essentially what they intend 


to prove, Right now you would be ruling in a vacuum, 


Ti COURT: Generally, aside from putting her on, 


she was a co-signer? 


MR. DEPETRIS: Yes. ‘what I intend to briefly go. 
into is her education and employment and into the fact | 
that -- I am not going to go into detail as I did with 
Mr. Charles -- then bring out the fact that she was 
looking for a house in '71 and '72 and the two agreements 


that were siqned and I think the three occasions she 


} 


went to the house. The first day she got the keys anc 
the house was in good condition. She went back the next: 
day with <wo of her friends -~ This is a new fact -=- and 
saw the windows broken, the next time she went to the 
house was the day hefore the fire and the day of the 
fire and that will be it. 

TiIr. COURT: Seems reasonable to me, 


| 
| 
| 
| 
| 
| 


MR, AGULNICK: I take exception. I won't dwell 
| 


| 


MR, FLAMHAFPT: I am asking for a personal accom= 
modation from the Court. I would like to know if the 


Court will permit me to leave at 12:30 today. I hate 


| 
| 
to cut the trial snort. I have spoken to the Government 


aoout it -= 


THE COURT: In other words, you want me to sus- | 
pend at 12:30? 
MR. PLAMIAFT: If possible, 
THE COURT: You weren't able to make any other 
acrangement? 
PLAMHAFT: No, 
COURT: Reluctantly. 


PLAMHAFT: I am asking for it reluctantly, 


right. Let's see how we 


oO 


FLAMEAFT: Thank you, your Honor, 
COURT: Anything else? 
DEPETRIS: The Government calls Mrs. Durrell 
| 
Charles, 
THE COURT: Bring in the jury. 
(Jury seated in jury box.) 


THE FOREMAN: Your Honor, some of the juxrcrs 


wou.d like to have the defendants identify themselves 
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at the start of the day 


Tr COURT: All caght. I will request that. 
Will Counsel ask the defendants to rise and sta 


their names? 


MR. CRECCA: The gentleman to my left is Robert | 
Barbieri. | 

THE COURT: Mr. Gogel. 

MR. GOGEL: This is Anthony Vivelo. 

Mi., AGULNICK: Albert Anzalone. 

MR. PLAMHAFT: This is Nicholas Lombardi. 

Before we commence with the witness, can we cone | 
up for a second? | 

tne following took place at the side bar.) 

Mk, AGULNICK: I don't mean to interrupt the 
proceedings, but yesterday afternoon there was a cir- 
cumstance late in the day where a juror appeared to me 
was makiny notes with regard to the charges. 

™ 3 COURT: We discussed that. 

Ml.. AGULNICK: I don't know if anyone was taking 


notes duiing the course of the testimony here. I woula 


ask the Court to admonish the juror not to take notes. 
mir: COURT: No, I won't do that. tf told you 


what I will do. I will prohibit any juror taking the 


notes in the jury room, That's all f will do. 


MR, AGULNICK: that particular juror who takes 


- 259 | 


notes, I ask your Honor to admonish him not to show the | 


notes to any of the jurors or discuss the notes with any 


(The following took place in open court.) | 


ort the jurors. 


THE COURT: All right. 


THE COURT: Members of the jury, Counsel has made 
a request which will be granted. If any juror is — 
notes during the course of the trial testimony, those | 
notes are to be for that juror's personal use and not 
to be exhibited to other jurors or discussed with onaie| 
jurors. You are not to discuss the case among your=- 
selves at this time. You are simply to listen to the 
evidence. As I have said, the discussion does not occur 
until after the case ‘s submitted to you, that is staiiall 
you have heard the instructions on the law as well as 
the evidence, 

I simply remind you I do not prohibit note-taking. 

discussed or exhibited to other | 

In fact, at the end of the case they are not to 
be taken into the jury room, The only things that may 
be taken into the jury room are exhib. .3. 

When testimony is required to be read back, that 


will be done in open court, 


All rignt, now, have you got your witness ready? 


R51 


lan 1 


| 
] 
MR. DEPETRIS: Yes, your Honor. 


Ld 


THE COURT: Swear the witness. 


CHARLES, @ witness on behalf 


3 
DORRELL MARY 
4 
of the United States of America, was sworn by the Clerk 
: of the Court and testified as follows: 


DIRECT EXAMINATION BY 


. MR. DEPETRIS: 


8 Q State your name for the jury. 


9 

A Dorrell Mary Charlies. 
10 Q Mrs, Charles, how old are you? 
43. 


Where do you live? 


on Staten Island. 


3 A 417 Neck Avenue, Concorde, 
14 Q Are you married? 
| 
15 A Yes. 
H 
16 Q Wien were you narried? 
| 
7 A 1956. 
\\ 
18 || Q wt at is your husband's name? 
19 || A Alberto. 


- Q Mys. Charles, where were you born? | 
21 | A Port of Prince, Trinidad in the West Indies. | 
2 | Q pid there come a time when you cane to the United 
| seacer | 
u | A yeu. 

25 || Q Ap»roximately when was that? 
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Charles - direct 
B In 1957. 
¢ Could you briefly descr‘be to us what your edu- 
| cational background is? 
A I have a high school diploma, Bachelor of Psy- 
| chology rom Richmond College; post-graduate work at Princeton 
| University and into a Masters program at Fordham University. 
What type of degree did you get from }41chmond? 


Bachelor of Arts degree. 


In what? 


Psychology. 


What sort of degree are you working tow rds now? | 


A degree in social work with major parts of my | 
work in administration and policy-making. 

Are you currently employed? 

Yes, by the New York State Division of Youths. 

How long have you been so employed? 


About turee years. 


(continued next page) 


D. Charles/direct/DePetris 


fan what capacity are you emp loyed? 


wn 
© 


o i eHE COURT: I wonder if you can speak into the 


microphone 30 we can all hear you. 
} 


am the Assistant Pirector of a 20-bed facility 


uo 


A 


based on Staten Island. 


Q When you say 2/-bec facility, what sort of 


facility is that? 


| 
9 | A » facility for troubled adolescent girls who 

| 
“7 . 
l come to us frou the court in need of supervision. They live 
11 | with us in a s ort treatment program from six months to 4 


12 | year. 
| 
13 | 
° | Q What are your duties -~- 
| 
14 || 'R. AGULNICK: May we have a sidebar conference 
I] 
15 || at this »oint? 
i} 
! 
16 || wae COURT: I don't think it's necessary to go 
\} 
eo into thit. 
1S 2 12 you have ary ldren, Mrs. Charics? 
19 || 2 Vie, three. 
20 | 2 Low old ae they. 
| 
21 | A he have a daughter who is 18, we have a 16-year | 
22 || 6914 son, almost 17, and an ll-year eldgon, almo:* 12. 


2 9 Are they in school? 


“4 A Yes, my @aughter is a junior at Nathaniel 


Hawthorne 


D.Cuarles/direct/ePetris 


‘ MR. AGULNICK: I object this as irreievant. 


Again I ask for a side bar. 


. THF COURT: No, I overrule that objection. 


,imit it, please. 
’ MR. DE PETRIS: Yes, your Fonor, this 
last question as to background. 
. You may answer the question. 
3 My daughter is a junior at Nathaniel 
College in New Hampshire. My son is a junior at x 


Ll Military Academy in the City; and the ll-year old is 


Ae grader at St. Svlvest *°s Parochial School. 


l 
i 


is my 


awthorne 


Ler 


a sixth- 


I direct your attention to the years 1971 ana 


" 1972, were you looking for a house during that period of 


time? 
uf : Yes, 
of °Tie 
3 whee? 
Or Staten Isianc. 


As of early March 1972, were you able 


a house which you liked? 
‘6 j Yes. 

( When did you iocate that? 
os A I'm sorry? 


When did you locate that? 


we started to look for a house the middle 


io Charies/direct/DePetris 
A “mn March 6th I believe is the date we saw an 
ad in the Staten Island Advance, rent with option to Duy. 
It did not say the location. 
We went to the realty company and they cook us to see 


the house. 


Q »rior to that time, in March '72, had you had 
any luck in finding a house you liked? 


A No, many houses but none that we liked. 


Q i show you Government's Exhibit 2 in Evidence 
and I ask you whether or not the ad which you saw which you 
just referred <o appears on that document. 

A hat is the ad. 


Q bid you respond to that ad? 


A Yes. 
Q What did you do? 
A ‘hey made an appointment with us to take us 
the house. 
Where was the house located? 
<a New Dorp, Oakwood. 


On Staten Island? 


Yas. 


What was the address? 


351 Milton Avenue. 


Would you point out the house on Government's 


D. Charles/direct/DePetris 
Al6 
Exhibit 1 in Evidence, tne chart? 
A Yes. 


Q You may resume the witness stand. 


When was the date on which you saw the house? 
I am not sure we saw it on that day, I think 
it two days, the 6th and 7th. 
Q Did there come a time when you reached an 
agreement in connection with that house? 
Right. 
I show you Government's Exhibit 3 in Evidence 
and ask you whether or not you recognize that document? 
Yes. 


Does your signature appear on that document? 


It does. 
What is that document? 


I think it's called a binder. We wanted to 


omtion to buy it. It states the 


What was 

$37,500. 

That is the sales price? 

Yes. Negotiable, it said. 

Thereafter, did you make efforts to obtain 4 


mortgage commitment? 


BAF 


D. Charles-direct/DePetris 
Yes. 
3 | Q Barly April 1972, were any of those efforts 


successful? 


A NO. 


6 || Q I show you Governmei t's Exhibit 4 in Evidence | 
7 | and I ask you whether or not you recognize that document. 
8 | A Yes, I do. | 
9 | Q Dees your signature appear on that document? 
10 | A Yes. 
11 | Q What is that. document? | 
| 
12 | A I am not sure what it is called, it is a 


13 || document that gives access to the house and to the keys. 


14 |) Q Ig that an agreement you reached? 
15 | A Yes, with Carl Schlittlinger, the landlord. 
| 
16 | Q ‘What was the date you entered into the agreement? 
a A _pril 6th. | 
18 || Q Of what year? | 
19 1 A 1972. | 
20 | Q Can you tell us what happened on that day ales 
= you signed this rental agreement? | 
22 || A Yes, we went to the house. I went to the | 
| 
28 | house with two women from one of my classes. 
24 | Q Mvs. Charles, when did you receive the keys to | 
25 || the house? 
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D. Charles-direct/De 'etris 


On the day we received the keys my husband and 


house. 
What cate wa 


April 6th. 


he date you signed the agreement? 


to the -ouse on that Gay? 

We looked aroune the house. We didn't see 
anyone on the block at all. The blinds went up and down a 
couple of times hut we Gidn't see any people. 

What condition was the house on 

Very good condition. 


there come a time when you again went to 


go to the house? 
Two womer from one of my classes -- 
Classes where? 
At the time, [ think they came from Comunity. 


staten |] Community. 


At that time, were you in schooi? 


D. Ch. *les-direct/DePetris 
Als 
A In April of '72, already at Richmond College. 


Q Would you tell us what happened when you went 


to the house on that day? 


A When we drove up one of the other women recog~ 


nized there was something wrong with the house before I did. 


MR. AGULNICK: Objection to what a woman 


recognized. 


“SIE COURT: Sustained. 


‘That you saw. 


Q ‘ell us what you saw. 


A There was pain’: splashed on the door, windows 


had been knocked out there were little holes in the windows. 
Q Did you observe anything else on that day? | 
A The house right next door to it, there was 4 | 

man holding on to a dog. We turned right around and went 


back to the ca:>. 


Q ‘nen you say the house next door, would you 


identify the house? Could you identify thet house on ft 12 


chart? | 
A The house right next door, 355. | 
Q 355 Milton Averue? | 
A Yes. 


WR. DE PETRIS: May I say for the record the 


resident of that house is Mr. Gerald Maddalione. 


268 


D. Charles-direct/DePetris 
When was the next time you went to the house? 
oN The very next day we went back to the house 

with my husband so that he could see what had been done to 
the house. 

You observed the hovse at that time? 

pid -- I'm sorry? 

What did you do on that day? 


ry Went into the house. This time I think there 


were more than one neighbor outside. e game people who | 


came out holding the dog on the leash and another man across — 
the street up against his door with a dog. I don't remember | 
what kind of dog it was. 
After that date, when was the next time you 
went back to the house? 
I didn't go back to the house until the 
of Aprii. We were supposed to move in that day. 
What day of the week was that? 
A Friaay. 
Would you tell us what happened on that day? 
A I don't remember too much of what happened. | 
We were supposed to move in. There was some problem with the | 


movers who said it was too late to get the truck packed to 


take to the house and we took some things in there, pots and 


2h} 


D. Charles-direct/DePetris 
Q When you s@y we -~ 
A My husband and there was people from the 
Interracial Council, I don't remember how many. 
Q You took items in the house? 


i cinens, mostly linens and brooms and stuff to 


Q I show you Government's Exhibit 7 for Identi- 
fication and I ask you whether or not that was one of the 
items you took in the house on that day. 


absolutely not. That was not in the house on 


"o your knowledge? 


Not to my knowledge. 


MR. FLAMHAFT: I think it would be wise to have 


the witness identify what was not in the house. 

MR. DE PETRIS: Government's Exhibit 7 for 
Identification. 

42. PLAMHAPT: You want to leave it that way, 
just the exhibit? 


THR COURT: I think counsel's point is the 


exhibit is the photograph but it is a photograph of 


an object and it isn't too clear from the witness’ 
answer -- I take it that she wasn't referring to the 


photogra»h, rather to the object in the photograph. 


10 | A22 »). Charles-direct/DePetris 


| ¢ I ask you whether or not this was in th 


house. I am referring to the objeo” in this photograpn. 


t 
© 


| that what you are referring to als? 


Yes. I am looking at a can. It looks like 


a> 


part of a can. I am saying that Can was not in the house 


' on the friday I was there. 
5 MR. Di PETRIS: I would offer this axhibit in 

| 
9 } 


vidence at this time, subject to later connection. 


10 || THT COURT: All right. Any objection? 


il Mr .AGULITICK: I have an objection to it, your 
12 
ionor. 
13 MP. DE Pprvris: iI will hold it until a later 
id rine. 
3 Do you recall approximately what time of day 
16 you lef: the house on #Fidey, sril 2ist? 
i It wes late afternoon. I ai not sure what t-ne 
15 we left We were tirec a ‘¢ went bac» to che Bronx. 
Y ahere Gia rt tay that evenin ? 


é rm In the Bronx with friends. | 


Would you tell us what you did on the next day, 


= Saturday ? 


~ 25 nr Got up guite early and went over to Staten 


“A Island, topped at the precinct on lighiand Boulevara to 
- tell the. we were going to the house anc moving in that day. 


A23 D. Charles-direct/VePetris 
That's when the Desk Sergeant, I think he is, or the desk 
policeman said there had been a fire there last night. 

Q What did you do then? 

A First we called the Fire Marshal because 


Chief Johnson -- 


Q I don't want to get into conversations. 
A “hat's what we did, we called him and went to 


the house. 


Q after the conversation you went to the house? 

A Yes. 

Q What did you observe at that point in time? 

A There was extensive fire damage. 

Q What time of day was it that the furniture wes 
scheduled to axrive on that day? 

A pbout 11 o'clock on Saturday. They came about 
one o’clock with the furniture. 


Q Vhat time had you gotten up to arrive at the 


fe got to Staten Island about eight o'clock. 


What was your reason in arriving that early? 
| 


MR. AGULNICK: Objection. | 


TIE COURT: Well, her reason would be immaterial. 


MR. De PETRIS: All right. 


After the fire which occurred at this house, 


BR4 


A24 D. Charles-direct/DePetris 


there cume a time when repairs were made to the house? 

Not for a long time. He would call and say to 
me, next month, next month. 

Did there come a time when you ever movec into 
the house? 

No, we never moved into the house. 

What residency did you take up at that time? 

I live at the same place 417 Neck Avenue. The 
City found us the house anc we still live there. 

MR. DE PETRIS: I have no further qi estions, 

your Honor. 


(Continued on next page.) 


Cross-Charles 
Ce when was the first time thatyou saw the 
individual whe lived at that 355 Milton Avenue address? 
April 7th. 
Or could it have been April xith? 


I'm not sure. 


c Well, the first time you saw him were you 
with your stucent friends or were you with your husband? 

A hat'a the time time I became aware. I may 
have been -- I may have seen him the day before and it 
didn't registe-. 

Q You were with your friends on that day? 

A Yes. 

¢ Where was he when you first saw him that day? 

A It seemed like he was standing on the inside 
of nis storm coor, 

Did you see him with a huge 2xolice dog? 


= don't know if it was a police dog, but a iarge 


dere you able to see his faciai expressions 
at that time? 
A Yes. 
Q And how would you characterize him as being? 
In retrospect? 


Now did you feel at that time? 


BRE 


“xe 


Chariles-Cross 
No, vour Honor. 
ComRT: <Any redirect? 


~F PETRIS: No, your HOnor. 


You may step down. Next witness. 


having been called 
as a witness, ' } swor Sy the Clerk of 
court, took tho stan ind testified as follows: 


IITRECT IXAMINATION 


State your ANG « 
Gerald Maddélone. 

are you? 
Pa 


Thirty-three, 


Are you married? 


Maddajone-Direct 
What are your duties? 
Assigned to Central Bookking as an erect 


processing officer. 


(Continued on the next page.) 


| 
| 


“Maddalone-direct 
2 BY MR. DE PETRIS: 


The indictment in this case names + ur 


2am2 


4 defendents and a co-conspirator Geral! Naddaiwne. 

Are you the Maddalone referred therein? 
Yes. 
Where did you reside in te spring of 1972? 


355 Milton Avenue. 


Will you identify the nouse on Government's 


Exhibit 1 in evidence? 


12 |] Right here (indicating). 
vow long nad you resided there? 


Approximately two years. 


was when you first wove. 


Wo you recall when it 


Do vou Know tne dcefencant 


vo vou see Alm in the courtroom: 


Please point im out. 


ro 
wo 


oe 


The gentleman right there et the end of tne 


Maddalone-direct 
witness has poznted to toe defendant Anzalone. 
“ow long hed you «nown aim? 
“or the tim: seriod I lived on Milton Avenue. 
What was your relationship with him? 
Neighborly relationsiip. 
sow often would you see him? 
“n the course of the week, two or three times, 
possidly. 
2 LA you Know what his employment was? 
A - knew he worked in Mannattan on Wali Street 
put the capacity I did not Know. 
Q vo you know tne defendant Anthony Vivelo? 
A 
Q 10 5 gee him in the Courtroom? 
A 
point him out. 
the left, on the other side of 
tne table. 
IQR. DES PETRIS: May .2 record indicate tiat 
the witness has identified Anthony Vivelo, the 
de fendant. 
OW nad you Xnown him? 
Dae period of time lI lived on Hilton 


Avenue. 
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1 AAl 7 ‘ , 
3 | Maddalone~Girect 
| } 
2 | 2 What was your relationship with nim? 
3 |) A Neighborly relationship. 
1} 
i } 
5 4 | Q Do you know what the relationship was between 
| 
5 || Anzalone and Vivelo? 
\| ——  dibiiaint aaa : 7 . | 
6 || MR. AGULNICK: Objection, your Honor. 
| 
7 | Ti COURT: Sustained. It assumes a fact not | 
1] } 
] 
8 || in evidence. Sustained as to form. 
i} 
' 
9 | The quemion assumes a relationship. 
| 
10 |} Do you know if there was any relationship, 
} 
\ . 
1] || whether or not thers was any relationship between ic. Vivelo 
12 | and Mr. Anza>one? 
i . 
13. || MR. AGULNICK: vUbjection. 
| 
‘a2 14 I THE COURT: Overruled. 
\} 
15 |\ MR. AGULNICK: May we have a sice bar 
16 | Vie COURT: Y2s~ 
7 |) (Side bar aascussion out of nearing of tne 
18 ‘ury as follows. 
19 TUE COURT: You are av#&re Gide cne question 
20 imply calls for a yes or ne answer. 
21 MR. AGULNICK: My objection to tiis line of 
22 juestioning 15 specifically tnat he cannot testify t 
23 eneir relationship. It goes to their state of mind and 
24 } 2 cannot testify whether they were friends or not. I¢ 
— 95 .ould pe hearsay. 
€ 
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Maddalone-Girect 


Well, you are asxing for a 


CHE COURT: 


3 conclusion of fact. I thina« the ebjection snould oe 
“ sustained in light of this discussion. 
5 | MR. DE PETRIS: May I point your Honor to the 


ence which permit that sort 


6 new Federal Rules of Cvid 


of question. 


“i, AGULNICH: Wnich rule. 


y CHE COURZ: I think here it isn't simply 4 
} 
j 
matter of opinion. f you want to oring out tne facts, 
‘ 
i | 
"| whether ne saw them together, whether he sav tasm 
| 
together in the ci: cumstances, you can do it that way. | 
12 g 
4K. wi PEYRIS: I will do it tnat way. 
14 | ik. AGULNICK: He will not bring them back to | 
15 | a point in 1970 on the street or playing golt? 
_ relevance -~- well, what relevance does that 
| 
7 | nave because two people know each other tney inust have 
I 
18 || committed this crime? 
\\ 
19 | HL COURT: No, a¢ Can testify as to wihetraer 
| . is a 
20 | ye was *ver an the company of ota of them and tae 
| | 
21 circumstances and 30 forti. | 
| j 
2? | Re. DE PL’YZAIS: It would be simpler to give nis | 
| conclus v anawer. [ff you want m to go throug all 
24 | the details, I will. 
25 | boiE QQURT: Are you standing oa tne oojectioh. 
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Will withdraw my oujection 
secause of your ruling. 
ne i ; of the jury as sollows:) 


reaa tne ‘ sHOGsuy question 


r tiereupon read the last 


~UeStTs10O“N. 


Close SeLaTsONs.ia;,> 


ee 


NS mde ae Seed soa jE CUAVI. 
2 


Ver Ouse 


. - ‘ 
web ew & 


we partment. 


4daddalone-direct 


bo you see him in tne Courtroom? 


Yes, seated on this side of the table an & Giay. 


4R. DE PEYRIS: May the record indicate that 
witness pointed out the defendant Lom ardi. 

yhat was your relationship if any witn him? 
V@ighborly relationship. 

De you know what his employment was? 

He did work for the Oepartment of Correction. 
ce you know in what capacity? 

I pelieve as « Correction Officer. 

bo you Know the Defendant Robert Barbieri? 
LeS. 

ve you see him in the Courtroom? 

Yes. 

dould you point him out? 

eated at the end of tie table. 

‘R. DE PETRIS: May the record indicate tne 

witness pointed out tne 4efendant Barbieri. 

iow long do you know him? 

same time period. 

What was your relationship with nim? 
Jeighvoriy one. 


bo yeu Anow nls employment? 


Aaddalone-direct 
New York City dousing Police. 


Is there any understanding or agreement oetween | 


you anc the United States Government in connection with this 


case? 
Yes. 
“4R. DE PETRIS: May we have tiis document 
marked as the next Government exnibdit. 
CLERK: Four-page document entitled 
vemorandum of Agreement marked Government's Exhibit 
ll for identification. 
(So marked.) 
I show you Government's Exhidit No. 11 for 
identification. 
MR. AGULNICK: Objection. 


THE COURT: You Setter come up here 2£or 
soment. 
(Sida bar discussion out of the hearing 
as follows:) 
understand you previcusily have 
provided with copies. 
MR. AGULNICK: Yes. 
MR. FLAMHAFPY: If the Government 13 just going 


to show Mr. Maddalone tne document to see if he 


remembers it, fine; but if he intends to ask hia to 


Maddéalone -direct 
read from it or refresh his recollection, there is 
no evicence that he himself does not nave personal 
knowledge in detail of the document. 

MR. AGULNICK: My objection is different. 

He is gcing to go into questions on what .s8 
the agreement. The important thing for the witness 
to do is to tell what is in his mind. By having the 
Government thrust this piece of paper inhis face, 
the Government is leading and putting words in his 


mouth. 


Lf he doesn't Know or understand tne agreement, | 


refresh his recollection. 

"HE COURT: At the present time it is marked 
for identification. It is true the ordinary rule is 
that you ask questions on a verbal basis, but if 
there is a failure of recollection, if there is a 
docunen-: to refresh his recollection it may go into 
evidences. I realize it is 4 formal memorandum of 
agreeme:t, however, it is not strictly reievant 
except on the issue of his credibility. 

4. DE PETRIS: I will hold the offer into 
evidence until redirect examination. There is ample 
case law for admitting the written document on 


redirect examination. I was merely asking for 
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Maddalone-direct 
identifying it. 
THe COURT: I would simply anead and ask Aiz 
juestions and answers. 
MR. DE PET I withhold until redirect. 
(In hearing of the jury.) 


JE PETRIS: 


Is there any understanding or agreement Setween | 


you and the United States Government in con ection with this 
case? 

Yes. 

What is your part of the agreement? 

That I testify at the Grand Jury and at tie 
trial truthfully. 

In return, what has the United States 
Governm at promised you? 

At the most chey woulc prosecute 
misdeme.aor and recommend that my job take no act.0n eguinst 
me. 

ine genvleman i5 speawahg too 
fast. I did not get that. 

THE COURT: Do you want it read back? 

MR. CRECCA: Please. 

THE COURT: Please read the iast anéwer. 


(The Court Reporter thereupon read the iast 


R77 


jaddalone-direct 
answer.) 
Q As part of this understanding or agreement, is 
it your understanding ~~ withdrawn. 


What is your understanding with respect to the 


circumstance snould you commit perjury before the Grand Jury 


or a trial? 


A That this agreement would not stand up. 

Q <n other words, that you would be prosecuted 
for it? 

a Yes. 


MR. PETERSON: I ovject. This is in the 
nature of being self-serving. 

THE COURT: No, I will allow it. It is before 
the jury now. It is relevant to this line of 
questioning. You may cross-examine on it. 

2 iow, Mx. Maddalone, are you familiar with the 
house located ut 351 Milton Avenue? 
a ~@S-e 

Q jhers is that house located in connection wita 
your house? 

A s.ecross the driveway. 

Q Would you identify that particular nouse on 
Government's zZxisibit 1 in evidence? 


A Rignt here (indicating). 
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Jadda.one ~airece 


and April of 
tie nouse at 
ine nouse was vacant. 


bo you AnOowW approximacte.y now iong 12 saa seen 


About 
bo you Know 
to it being vacant? 
3, Koy Gebnarat. 
low long had you Known Ain? 
Aporoximately one year anc a half. 
your celationsalp with 


9 <2 } . ee £ on 
1enasay re laTloasnip-. 


Aw | ‘ - a ie" .r 3 : 
Ana taen a POG stbssasi Kae 


nearsay. 
t yeems to me, 


it is, nNowever it aS, it 


ature of the reiations.llip. t net prove the 


troutn of anytaan J. 
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Maddalone~-direct 


| 
2 | it proves what this man said another man saic 
} to nim. To that extent I will allow it. 
| 
: Q bid there come a time when you learned that | 
s | someone was going to move into the vacant house.at 351 Milton | 


Avenue? 
Ye 8 . 


bo you recall when? 


9 | A I believe the end of March of ‘72. 
Who did you learn was going to move in? 


1 | A A black family. 


| 
12 | Q After you learned that a black family was going 


| to move into tne house at 351 Milton Avenue, what if anything, 


| was the next tsing that happened in connection with the 


house? 


AR. AGULNICK: Objection unless he nas personal 


knowledye. 


knowledge, what happened next 


18 | 2 .0 your personal 
19 | in connection sith the house? 
20 || A Yhe front windows on the house were damaged. 
21 Q bo you recall approximately when this took 
22 | place? 

\ 
23 | “a I believe the beginning of April. 
24 | 2 ‘lould you tell us what you did on that day? 
25 Did you work that day? 
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Maddalone-direct 
Yes. 
wnat hours were your shift? 


4:00 to 12:00 midnight. 


After you completed your shift, what did you 


I came home. 
What time did you arrive 
12:30 to 12:45. 
MR. PLAMHAFT: Objection. There 13 ho tine 
and how can he testify what time it was. 
7Ho COURT: His answer was tae cegaaning of 
Are we tal ing about April lst? 
Yk. D ETRIS: I do not belie = the witness 
cecalls the exact date. 
AGULA ICH: May we have the wacaess testily, 
We VECUTILS « 
The witness as.reac/ testiliec. 
have the question Yead oacK. 
lig Sald the 2eQ. 
It could nave been four or five days. 
Do you recall the exact cate tis took piace? 
yueotison 


id answer 


faddalone -cirect 
ME COURT: Yes. Piease read che last 


question and answer. 


Court Reporter thereupon read the last 


(ine 


question and answer.) 


(Continued next page.) 


Rl 1 | sai Madcalone-direct 

.) wa” y 
2 ‘ Will you tell us what happened when you érrivec 
3 home that night? 

¢ 4 A I drove down the block to my house. I observed | 
5 a group of menacross the street from my house. 
6 2 Where were they standing at that point in time? 
7 ’ In front of Mr. Vivelo’s driveway. o 
g Can you point it out on Government's ixhibit 
9 in eviduace? 
10 ? Yes, ‘This area (indicating) in the street right 
1) here. 
12 ¢ Point out where the driveway is. 
13 Ps Mr. Vivelo's house is right here. 

_ 14 MR. CRECCA: Will the record reflect the hand 
15 movement of this witness on the Government exhibit in 
16 e idence, his manner ancd demeanor upon getting of tha 

witness chair and getcing back on the watnegs chair, in 

5 t-at it is a staggering manner? 
‘9 THEE COURT: Yhat is that all about? 
P MR. CKECCA: Subject to connection. 
21 THE COURT: This is not a time to make 4 
2 summation to the jury. I will not tolerate interruptions 
23 of that kind. 
iy MR, .% PETRIS: ( move to strike those comments 
a from the record, your Honor. 

— 25 


ZRS 


THE COURT: hose comments are stricken 
record, You are to disregard them. 
fhere will be ample time when all the evidence 


is in and you heard the whole story for counsel to 


address you and give you his views as to what tne 
evidence shows and what inferences you may draw from it. 


are interested in here now is the 
testimony of witnesses from this stand under oath. 
MR, DE PETRIS: Do we have a red marker, your 
llonor? 
“HE CuuPtT: I think the Clerk has one. 
Q Could you place a red X mark con Government's 
Exhibit 1 in evidence at the position you observed them in 4s 
you arrived home that night? 


A 


Using TAG CHaATT, 


be used by otner 


COURT { am not going to grant your 
application. We will work o a color code if need ba. 
Maddalone has a r pencil. Go ahead. 


‘ounsel recuse 


Maddalone=direct 
MR. DE PETRIS: Maybe this other marker will be 
setter. 
THE COURT: Maybe a marker pen. 


2 Mr. Maddalone, I also show you Government 


Exhibit 10 in evidence, an aerial photograph of the area. 


Will this marker show up on the photograph? 
THE COURT: I doubt it. 
2 I ask that the witness point out on the aerial 
photogruph exactly -~- may™* we can stand up in front of the 
jury to show where it is on the aerial photograph -~ 
THE COURT: liere is a real black marker. 
ty Woulaé you place an X mark on Government's 


Exhibit 10A in evidence as to where it was you Saw the men 


standiny? 


up scnewhate 


{(Pause.) 

jury, your Honor? 

THE COURT: 

(Document shown to jucy.) 

On this aerial photograph, 10A in evidence, 


Madéulone, coula you identify she house -- 


the Charles 


THE COURT: Do you want to mark that in some way? 


PETRIS: If it or maybe I 
can just point it out to the jury <= 
my house, teis is the 
this is Mr. Vivelo‘'s house 
ating). 
ee 


.. DE PETRIS: Uniess there is any objection by 


counsel 


MR. «GULNICKs On behalf of my client, I will 
stipulate to the location of the houses. I will 
concede that the houses are at the location. 

DF PETRIS: We don't need a speech. 
AGULNICK: To expedite the trial -- 
COURT s i there are many houses, mayrze 


ndicate 


Mo, Maddalone, on top of your house, woulca you 


place an M on the roof of your house, on the roof of the 


Charles house would you place a C, and on the roof of 


Mr. Vivelo's house, would you place a V? 


A 


Now, may I just walk in front 


Maddalone-direct 


jury with that, your Honor? 


COURT: Yes. 
V, C and M (indicating). 
5 jj MR, AGULNICK: . May we have it passed around to 


zach juror? 


7 | THE COURT: All right. Why don’t you look at it 


.ad Mr. De Petris can go ahead. 


MR, DE PETRIS: Your Honor, I prefer to have 


nem see it first. 
| THE COURT: All right. 
(Pause, while jury examines exhibit.) 
Mr, Maddalone, would you tell us what happened 
when you arrived home this night? 


I pulled into my driveway, got out of my car, 


1é and one »2f the people in the group across the street moracne 
me over to the group. 
Did you go over to the group? 
Yes, 


— 
2Gld 


group that night? 


? Mr. Anzalone, Mr. Vivelo, Mr. Lombardc:, 


Mr. Bartieri, and I believe Mr. Moriele. 


ou? | Q Mr. Moriele, the house has not been pointed out, 


would yo identify that on the chart? 


BR7 


Maddalone~direct 
Yes, sir. 367. 
367? 
Yes. 


Would you tell us what happened next on that 


One of the men in the group pointed to the 


~ 


Charles house, When I turned toward the Charles house I 


! observed the fi sont windows were broken. 


Q wien you say broken, what do you mean? 
A Some were cracked and some had small holes in it, 
Q Then what happened? 
A We stood on the street for awhile, talked, and 
then we proceeded into Mr. Vivelc's house. 
Q When you were staniing there on the street, dic 
| any of them hav; anything with them? 
| Mk. AGULNICK: Objection to the leading. I ask 
that the United States Attorney not lead. 
Mi, DF PETRIS: It is not a leading question, 


Ti.= COURT: It's not leading in the sense you 


Mii, AGULNICK: I vigorously disagree with your 
Honor. 
THY. COURT: Objection overruled. 


MR. DE PETRIS: Can you read the last question 


Maddalone~-direct 


to the witness? 


(Whereupon, the last question was reac by the 


Reporter.) 
- A Yes, sir. 


C What was that? 


They had BB guns. 


C Who had BB guns? 


! A Mr. Vivelo, Mr. Anzalone, and Mr. Lombardi. 


Q Mx. Barbieri did not have a BS gun? 


No, sir. 


Had you ever seen 4 BB gun before? 


Yes, sir. 


Where was that? 


I own one. 


Did you have it with you that night? 


i No, sir, i did not. 


¢ Is there anything elise that happened while 


18 


standinc out on the street? 


z I had my back to tne Caarles house and I hearc 

a sound like apop from behind me, like air being released, and| 
somebody from the group said -- the best I can recall == 

“what are you, crazy, Nick? What are you doing?" 


I turned and I saw that Mr. Lombardi was facing 


the Charles house with the BB gun in his hand. 


Maddalone-airect 
Q sw many releases of air did you hear at t2é- 
point in time? 
A rhe best I can recall, just one. 


Q then what did you do on that night? 


A e then proceeded into Mr. Viveio's house. 
7) <here did you go in Mr, Vivelo's house? 
A tin his kitchen. 
Q ho was it that was i- the kitchen at 
in time? 


A “ir, Vivele, Mr. Anzalone, Mr. Lombardi, 


Mr. Barbieri, =syself, and I belicve Mr, Moriele. 
Q »4a a conversation take place at that time? 
A Yes, sir. 
Q “ould you tell us what was said at that time? 
A ve discussed what could be done to stop the 
Charles family from moving into the nouse. 
Ou. want me to continue? 
entire conversation as you 
recall it. 
A I am sure there were obscenities by ime and 
others because of the Gebhardts and Charleses. 


“Mr, Vivelo made a suggestion -=- 


! 
MR. AGULNICK: I object. There 18 no reference | 


as to who said anything, just obscenities were being 
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Maddalone-direct 


| 

THE COURT: He is being asked to relate the 
| 
conversation. If he can identify a speaker, I think he| 


| 


is entitled to say who it was. 


MR, AGULNICK: My objection is he aid not 


here. 


MR, DE PETRIS: He did say he was one of the 


identify a speaker. He just is speaking in mee 
| 


ones that -~ 
THE COURT: Do you want the details of the 
obscenities, is that what you want? 
MR, AGULNICK: Judge, can I have a side bar? 
THE COURT: I don't think it is necessary. 
MR, AGULNICK: I thought I made myself clear 
this, your Honor. 


THE COURT: Your objection is overruled. 


MR, DE PETRIS: TI wili try to clarify it. 
Maddalone, you said you had 2ausec some 
obsceni .ies? 
Yes. 
Do you recall anyone else? 


A I don't recall who said what about Charles and 


the Gebardts. 


Do you recall whether any people did say them? 


Yes. 
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Madcalone-cireci 
lcR. ACULNICK: I object. He doesn't remancer who 
saic whic. 
“4E COURT: A moment ago you were objecting to 


my asking whether you wanted it brought out. 


MR, GOGEL: Could we have a side bar? 
“HE COURT: I don't think it is necessary. 
> ahead. 
Q i¢, Maddalone, would you tell us what else was 
said in this conversation? 
te, Vive’o said that he couleé get a couple of 
@ 
men to fake a traffic accident with Roy Gebhardt and start a 
fight with him and beat him up. 
Q Who is Roy Gebhardt? 
A "ae former owner of 351 Milton Avenue. 
Q What else was said in the conversation? 
Vivelc would get somebcdy 


pest I 


the family tro: 
to burn down the house. 

Q Po you recall anything else that was said in 
the conversation? 


A Yes. At one point I stated I felt we were 


@ 


entering into a conspiracy at the time «=~ 


RAZ 


Maddalone-direct 


- 
| MR, PETERSON: Objection anc move to atrixe. 


THE COURT: Overruled. 


Q Do you recall what else, if anything, was saic 
in that conversation? 
°F A No, sir, Gon't recall anything. 


Approximately how long dia this conversation 


No more than half an hour. 
© 


Did you reach an understanding on that night? 


Yes. 


What was that? 


Something had to be Gore to stop the Charleses 


from moving into the house. 


Was there any agreement which of the various 


suggestions should be followed? 


sir. 


hat happenec after tie conversation was 


complet.:d? 


20 . We broke up and I went to my nome. 
| Q What did you do when you arrived home? 
22 a4 I went into my house. i contemplated what I 


could do to be part of the group. 


MR. AGULNICK: Objection to what | 


contemplated. 


2QZ3 


‘“addalone-ii 
you do anythins? 
AGULNICK: ask the answer be stricken out. 
COURT: All right, I will grant your 
applicacion to strike the contemplated answer and the 
jury is to disregard that. 
‘hat did he do? 


‘ould you tell us what you did after you ar-‘ived 


A faut into my house. Went down the besement. 
Got a small jar of paint. Came outside, looked around to see \@ 


if anybody was around the street. I didn’t see anybody. And 


| 
| 
| 


I threw the pa on the front door of the house. 
Q Where were you standing when you did this act? 


A tn the driveway. 


sontinued next page) 


Madcalone-cirect 
Can you describe the relationship between your 


house at which you threw the paint? 


Right across the driveway from me. 


Where is the entrance to the house? 


Recessed back from the front face of the house 
lately eight, ten feet. 
What did you do after you completed this? 
o my house and went to sleep. 
Your Honor, perhaps we should 
the photogreph. 
The following took place at side bar./; 
‘four Honor, this is a photograpn 
that was taken of the house after the fire. What f 
sropuse to do is have Mr. Maddalone iden 


hi. tise aoorway 


ciear 
Maddaions to ¢ } the windows 


s the house tnet wer } nc he vou could see 


Macdaione-cirect 


on the .ront lawn and I thank this 
and pre judicial, not only to my client, 


¥ 
4 


to each and every defendant in this case. 


hat ds one basis for my objection and certainly 


not depict the actual damage 


aw this géentlema: testify as allecedly caused by 


the BS shots. 


anc accurats reépre~ 


sentation of th on on } un as 
alleged” 
R. DE PETRIS: It's a fair and accurate 
representation -- 
MR, CRECCA: Can you lower your voice? 
‘(Re DIO PETRIS: Yes. and accurate 


represe:.tation of the condition on April 22ad which 


he windows now 
appear vould be after the BR shots? 
Not -ntil after the fire. 
exactly sure what it is you 
want him to o r dir out windows that were broken 


and thin s 11k 


VYMaddalone-cirect 


PLEYTRIS: 
*~meets a * 


Yes. 


w 


THE COURT: I don't think he can fairly do tnrat 
this photograph. 


Is there another one? 


6 MR. DE PETRIS: None was taken on Apri th. 


Honor, they are gcing to see the photograph later. 


COUR? : = know. 


MR. DE PETRIS: They might as well see .t now. 


} 
| 
| 
| 


10 | MR. CRECCA: I would object again to it -- 


COURT: Did this witness see the condition 


fire?. 
4 | ThE COURT: Show it to him and you can ask that. 


5 | Ye d aa 4 - » Bh wa — 
13 | thought you said something about a fire mersnal. 


Mine 2 ba th 


my . > . . ; = . ‘ « 
) THE COURT: Can this witness texztity Le saw the 


Sure, everybody in the neighbor- 


hood did. 


22 MR, GOGEL: This is not the proper time. 


atop the horsing around. 


24 he can testify this was the condit.on of the house after 


certainly identify this photograph and 


Maddaélons-direct 
_ it can be offered in evidence. He can then use it to 
point cut-- 
MR. CRECCA: Who is this (indicating)? 
MR. DE PETRIS: That's a workman. 
MR. GOGEL: There is a proper time und place to | 
LN 


THE COURT: If a picture is needed in order to 


illustr.te what this witness has said about what he saw 


and whece he threw the paint, there is no use holding 


it up any longer. This is going in sooner or later. | 


The witness can identify how the house looked after tha 


| 
fire but did not look that way the night they were | 


talking. But he can point out certain windows were 
broken and later on he cama out and threw the paint. 
‘R. DE PETRIS: I will stipulate this was nor 
the con:ition that nicht but after the fire. 
iy Onojyection -~ 
"ais COURT: I will overrule the objections. 
IR, CRECCA: Note my objectior, piease, Juage. 
M2. DE PETRIS: Shall I tell that to the jury? 


} 


THE COURT: You better ask the witness. You better 
} 
get into whether he observed the house the day aitec 
the fire. 


Me. DE PETRIS: I better wait and until we get + 


AGE 


the fire otherwise it will be disoriented. 


Maddalone-direct 


THE COURT: You better wait on this then. | 
' 


(The following took place in open court.) 


DIRECT “EXAMINATION 


BY MR, DE PETRIS: (continuing) 


Q 


black tamily at the house at 351 Milton Avenue? 


A 


~ 
=! 


were? 


~ 


occasiois, take the first occasion and tell us what happenée 


on that 


into the driveway. 


Mr. Maddalone, did you yourself ever see the 


Two occasions. 


Do you recall approximately when those occasion 


Approximately the second week of April. 


Of what year? 


1972. 


Do you recall: the exact date? 


No, sir, I don't. 


Will you t6ll us what happened on each of those) 


date? 


The first occasion I just remember them pulling) 


closed tne door. 


. 


B 


Q 


How did you close the door? 


I slammed it shut. 


ZRY 


I looked at them through my front door ang 


Do you remember anything else on that day? 


= 


| 


$ 
| 
| 
| 
| 


| 


fou say there was a second occasion when you 


gaw then? 

A Yes. 

Q De you recall approximately when it was in 
reiation to the first occasion? 


Approximately a few days after the first time I) 


“ell us what happened on that occasion? 
= was outside leaning against my car with my 


dog. Mr. Morreale was talking to me and the Charles' had com 


a ewan 


with some people and carrying stuff into the house. 
Q Nat if anything did you do? 
A I stood there with my dog. My intent was to © 
harrass them with the dog. 
‘hat kine of a dog do you have? 
wnyone else on the block have a German shepl era? 


Rt the time, Mr. Vivelo. 


} 
{ 
iow, I would like to direct your attention, Mr. | 


Maddalone,to tl.e next Sunday afternoon in April of that year. 


Li2. AGULNICK: I object now to leading. 
I.oa simply directing the witness ' 


attenticn -- 


Madcalone~direct 
MR. AGULNICK: To a date. 
MR. DE PETRIS: I am going to ask what happened| 
on that date. | 
MR. AGULNICK: We are at a crucial part of the 
-estimony, I ask that he not lead, your Honor. 
; COURT: Try not to lead che witness. 
DE PETRIS: I don't know how else -- 


What did he observe? 


COURT: Did there come a time when something 
| 
| 


DE PETRIS: That would be even more leading, 


2 COURT: No, they can't object to that. | 
Q Mr. Maddalone, after the incident with respect | 
to the windows, did there come a time when anything else 
occurred? 
Yes sir. 
What was the next thing that you recall? 
MR. AGULNICK: ff anything. 
If anything? 
d A group of mé.. approached me and told me they 
were gOing down to the real estate to -- 
¢ Well -- 
MR. AGULNICK: May he complete his answer? 
MR. DF PETRIS: Fine. I have no objection. 


COURT: Go ahead. 


MaadaLone-direct 
in an attempt to find cut what was going on sith 
the house. 
When did this take place? 


One Sunday, mid-afternoon, when I was working of 


} 
| 


x0 you recall who it was that approached you on, 


{ 


that occasion: 


Bn “Mr. Tortora, Mr. Miller, a man by the name of 


Pete, and I be.iéve & man that lived scross the street from “"'g 


Loufe, and anccher man I wasn‘t familiar with. 
| 
| 

Q You mentioned a Mr. Tortora, would vou identify 


his residence on the chart? 
Yes, sir. Right up here (4ndicating). 336 
Milton Avénue. 
You mentioned Mr. Miller, would you identify his 
residence on t:.4@ cnart? 
Milton Avenue. 
fay Sit. 
Magaaione, Gid you go with them to the real 
estate office on tnat date? 


A C i zt aida’ t. 


an wnac did you do? 


ane 


3 1 | A72 Maddalone-direct 


~~ | Poe 

3 Mk. AGULNICK: I'm sorry, did there come a time 

4 when they returned, can't ha just ask what happened, 

5 | what occurred, rather than leading the witness? 

6 | MR. DE PETRIS: Your .'o10or, did there come a 

7 | t.me when they returned is hardly a leading question. 

i| 

8 | THE COURT: I agree. I overrule the objection. 

9 | MR. DE PETRIS: May we have the last question 

10 and answer to continue the continuity? 

n (Whereupon the last question and answer were 

id read by the reporter.) 

13 A I went over to some people in the street to find 
ai 14 out what had happened with regard to the house. 

15 | C Did you have a conversation with them? 

16 ? Yes, I did. 

17 | MR. DE PETRIS: May I have a moment? 

8 | (Pause. ) 

9 | ¢ Mr. Maddalone, did a conversation take piace? 

| 

20 || A Yes. 

21 Q What was said? 

22 THE CouRT: Who were the participants, if you 

23 | remember? 

24 | MR. DE PETRIS: I think they have airgady been 
- 25 | icontified. 


#3 


is after a return from the reas 
| 
estate £4 : n't know who came back or whether | 


others } 


in the group at that time, 
you recall? 
A t that point I yn't exactly recall who f spoke 
te from the group. 
I withdraw the question 
Honor. 
right. 
Q Db» you recall whether or not any of the 
individuals who were mentionec before were present at 
time, if you recall? 
A Know I.srcke to 
exact wor -O me. 


time when you ha: conver-| 


Do-you recall when that was? 


| 
I believe that was the same day the men had gone} 
| 


down to the rea. estate office. 


%) vou reeali where that conversation toox place? 


\ Rey cont, 


1 4 . “ ~ 
t7ll | A74 Maddalone-direct 


On the street. On Milton Avenue. 
Q What did you say to him and what did he say to 


you? 


ia He told me that the house was to be rented by 


} 

the Charles’ with option to buy. And also I believe that he 
7 || wanted to buy the house. That's all I remember. 

| 

| 


| 
| ¢ ~O you recall anything else at that time? 
| 

| 


7 | k. No, sir. 


4M fols. | | (Continued on next page) 


ans 


Maddalone-direct 

Q pid you ever have « conversation 
cerning meeti.g with the Charlies family? 

A Yes, sir. 

Q Was that the same conversation or another 
versation? 

A Another conversation. 

Q Anen did this conversation take place? 

A Qne morning when I was going to work. 

Q Where did it take place? 

A On the street. 

Q who was present on that occasion 

Just Mr. Tortora and myself. 


Ahat did he say to you and what did you 


estate office 


called him anc wanted some pi¢ go down anc meet ' 


the Charleses 
thougnt at would be a good 
Jas anything else said at that time? 
No, sir, not that I can recall. 
Q Jid you have @ conversation with anyone 
about that sul ject? 
A es. 


ho was that? 


ANG 


Maddalone-direct 
Mr. Viveio. 
When did that take place? 
I believe it came in the afternoon. 
Where? 
Again on the street, on Milton Avenue. 
Was anybody else present? 


Not that I can recall. 


Tell us what he said to you and what you said 


| A I told him what Mr. Tortora said to me about 
meeting with the Charleses. 


He said not to go down there, it might be a 


Do you recall anything else that was suid at 


sir. 


NO, 


To your knowledge was any meeting ever heid 


with th. Charles faniiy? 
Not to my Knowledge, 


21 | 2 After this Sunday afternoon which you have 


testificd ebout, what is the next thing that happened 


in connection with the house to your personal knowledge? 
24 A group of people, including myself, decided-- 


attempt..4 to take up a collectimto give somebody a down pay~ 


ee ee rr ee err ee 
eee 


ee ne ee ee 
a ee oe 


faidalone-direct 


to the 


yave a clarification. 


Sunuay. 


‘ , 


lo you mean ‘that Sunday"? 


same Sunday that the group of men nad 


real estate 
Ld you tell 
evenins. 
myseif included, 


went up anc down 


present on that 


Lombardi, a 
on sonowhere 


faniliar with them. 


i 


Ma Géalone-direct 

K Did you have a conversation at that tims with 
these m:a? 

| a I would say some of them. 

| iv, To the best of your recollection would you give! 
us the cabstance of what was said, 

! a That we were going to canvass the block and 8 

| attempt co find out who would contribute moneys to give 

someone 3:lse a down payment to buy the house. 

MR. AGULNICK: I object to this conversation 


| with regard to my client and ask it not be considered | 


| a3 to my client. 


THE COURT: I will overrule the objection, 


| but I will instruct the jury that at some point before. 

| evidence may be considered by you against a defend- 
aat, you will have to reach 4 conclusion based on 

| _vidence as to whether that defendant was in fact 

« participant; io you understand? Just Sear chat 

i 4 mind. I am giving you a guideline in consider- 


| zag evidence as this case goes along, as you listen 


to it. | 
| Go ahead. | 
| ©, Now, Mr. Maddalone, which house were you talk- | 
| ing about? 
| ra The Charles house, 351 Milton Avenue. | 


ang 


Q n this conversation was it discussec 
would get the ouse? 

A Jne of the white families that had looked at 
it prior to the Charleses. 

Q .fter this conversation, tell us wnat if 
anything you and the other pe "eae in that group did. 

A “ went to Mr. Cacciapuoti's house. 

Q What block did he live? 


lanila Avenue. 


*hat's around the corner; is that correct? 


Yes, that's behind it. 

Q ‘ell us what you did on that occasion. 

A ~ went to Mr. Caccispucrti and explained to 
him that a group of us were going around the neighborhocd 
an attempt to caise funds for a down payment for somebody 
else to buy tl: house. 

explained % im thot I wasn't forcing him 
to do this. 1° he wanted to contrisute, fine, if not, that 
was al] richt, too. 

Q that did he say? 

A de wasn’t interested in contributing any 
moneys. Then rejoined the group of men. 


Q hat did you see thisgroup of men doing? 


A hey were in the neighborhood going to different 


6A 
A&0 


Maddalone-direct 
houses. 
What else took place on that evening? 


4 Mr. Lombardi had a pad with names on it for 


people who were willing to contribute moneys towards a down 


payment on the house. 
Was your name on that pad? 


it was. 


Yes, 
How did it get on there? 


The best I can recall Mr. Lombardi put it 


How do you know he did? 
I told him to. 
Can you describe this pad. 
Similar to'a steno pac. 


Were there other names on the pad as well as 


any money actually coliected that night? 


+ 


that I know of. 


21 | Q Was any money ever collected? 


22 } Not that I know of. 


Do you know what heppened to that list? 
It was destroved. 


When? 


? Bt 


Maddalone~direct 
After the fire. 


dow do you know this? 


tf had told Mr. Lombardi to destroy the list of | 


Zo: had a conversation with Mr. Lombardi? 
Yes, somatime after the fire, on the street. 
De you recall who was present? 

A Sust Mr. Lombardi a.d myself. I told him to 
destroy the lit of names ne has and he “id he had alreacy 
done it. 

Q pid you make any ~ cher efforts to find a 
white family to buy the house? 

A ves. One of the neighbors on the block had 
a friend who wis a fireman and through her I found out his 
name and where he lived and I went to his residence with 
Mr. Lombardi end left a note asking him to ca?l me if he 
was still intevested in buying che ~o.se. 

Q %.% was on the note? 

A i put my name and phones number. I don't know 
why I left the note. 

Q pid he call you? 

A gither he or his wife did and they told me 
they weren't interested in the house any more. 


Q .fter this evening, tell us what was the next 
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| a 
u A8 2s Maddalone-direct | 
= | thing that happened in connection with the house. | 
q A Water damage was done tc the house. 
: Q When did this take place, do you recall? | 
, | P. The date? 
. 0 Yes, sir. | 
sibs ' 5 No, sir. It was in April sometime of 1972. | 
f 9 -a™s.., oe =a | 
Q Wit time of. the day did be eel tid a a 
' a te into the evening. | eae 
e a) Tell us what happened on this cecasion. 
nN A Mr, Barbiero came to my door and rang ny bell. | 
‘| I let him in and we had a conversation. 
8 | < Who was present? 
eal 14 || ; | | 
| A, Mr. Barbiero and myself. | 
3 | Q Tell us what he said to you and what you said | 
we 16 . to him .t this time. : > | 
7 | ‘ tt was very brief. He just saic some men 
8 | were ¢c mq to do som: damage to the house that night and at | 
9 | this pe nt I got worried and told him to please get out of | 
20 | my house and teil these men to get away from the house or | 
21 || theywould get me in trouble for doing this damage next door 
22 | to me. 
23 Mr. Barbiero got up and I got up with him and 
ae 24 he went to exit my house. ile opened the front door and | 
| 


843 | 


~ 25 | began t. step outside. ie stepped back in my house and aia 
! 
: 
| 
| 
ll 


SA 
A83 Maddalone-Girect 
the door close« and at this point he told me "Yt's too 
late -- it's done already." 

Q When the door was opened were you able to see 
anything? 

é. Yes, sir. 

Q What did you see? 

A nwo figures running on Milton Avenue towards @ 
Tysen Lane. | 

Q bre you able to identify who they were? 

A No, sir. 

Q Was anything else said during this conver~ 
gation at that time? 

A ¢ don't recall anything else. 

Q what happened after the conversation was 
completed? 

BR tx. Barbiero left. 

hat Gid you do, if anything? 


aited a little while and went outside my 


What did you observe or hear at that “ime, 


if anything? 
} 
A * could hear water running in 351 Milton Avenue, 
Q bid you see anyone else that night? 


No, sir. 


ai4 


; LOA 


Ais | 


A84¢ Maddalone-direct 
es . Did you report what you heard to the police? GO 
' A No, sir. 
’ | Q You were a po.iceman at that time; is that j 
. | correct? | 
. | A Yes, sir. | 
‘ Q After you heard the sound of ru.ning water, , 
. what dic you do? | 
: | Q I went in my house. I don't know if I went to | 0 
” sleep o stayed up a while. ; | 
n | Q Do you have any other personal knowledge with | 
V2 | respect to that water Jamage? | 
13 | rn Something I believe that was told to me. | 
“i * Q You had a conversation with someone? 
15 | a Yes. ‘This was the morning after the water 
16 | damage was done. 
i} 
7" ¢ Who was present? 
18 | Mr. Anzalone and Mr. Lombardi. 
9 ( Where did this conversation take place? 
20 t i In the front of my house near the steps. 
2) | Q Tell us what was said at that time. | 
22 | } Mr. Lombardi had seen the front door of 351 | 
23 Milton 2venue partially opened and he wanted to go close the | 
24 | door, and I told him to stay off the property, that anybody | 
| 
al 25 | on the property seeing what happened to the house would get | 
i 


i1A 
Aas MacdaLone -d. rect 
in trou:l:. se and Mz. Antalone @t t118 porate -~ I bolceve 
it was »x. Anzalone that told me they had done tne damage the | 
night before to the house. | 


Was anything else said at that time that you 


No, gir. 
~ After this event took place, what if anything 
was the next damage that was cone to the house to your 
knowled:;¢% 
The fire. 
Do you recall when that took pia. =? 
It was in late April. 
Do you racall the exact date? 
No, sir. 
‘3 Do you recali what your actions were on tie 
day of tne night of the fire? 
finisnca a 12 midnight tour to 8:00 a.m. 
verning and I had ctaxen that night off and i was up 
ane day and I feil asleep on ay living room <loor. 
. You-- What did you do during the day? Were 
you workin 
A No. I stayed up, though. 
Tell us what happened on that evening. 


‘hat evening the first thing f remember ay wife | 


| 
| 
' 
| 


#15) 


12A 
A86é Madce..ore6 -G.r3act 
scream..j my (.4ame. 

Were were You? 

On the living room ficor sleeping. 

What had you been doing? 

X started watching television prior to that 
ana I fell asleep. My wife screamed my name. I sat up ana 
I could see flashing red iights through my curtains. 

Z went to the front window and saw a fire 

.m fronc of my house and a iot of people cn the street, 
chought it was @ joke. 

I ran to my front door, opened the front door 

nit in tne face with a iot of smoke. 

= looked on the side of my house and i could 
see flancs shooting out of Avenue. 

Pent & & *% cemember whac I cid, is 
WERS BECK in che Louse. 


and iet's gat oust of 


Ly Soc 2 w ¢ ver and heiped us get 
the chilaren out. 

At that time “ir. Viveio came to my front coor 
and someliw jot iy attentivun ane i opened the door and he 
said, "k.'t worry. We thought you were out of the huuse.' 

He invite. us cv nouse. We brought the chiidren over 


| 


there. 


B15: 


**% 


Maddalone-Cross~Agulnick 399 


THE COURT: Step down and Agent Savadel will 


take the atand. 


VINCENT a. SAVADEL, having been called 
as a witness, was duly sworn by the Cherk of the 
Court, took the stand and testified as follows: 
THE COURT: Do you wish to conduct the direct 
examination first? 
MR, TE PETRIS: Yes, your Honor. 
THE CLERK: State your full name. 


THE WITNESS: Vincent J, Savadel. 


DIRECT EXAMINATION 
BY MR, DE PETRIS: 
MR, DE PETRIS: Shall I proceed? 
THE COURT: ‘Yes. 
MR. DE PETRIS: boes your Honor want this done 
in front of the Jury? 
THE COURT: Of course. 
Q Mr. SAvadel, your the case agent on this case? 
& Yes, I am employed by the Federal Bureau of In~ 


vestigation and I am the case agent in this investigation. 


in Staten Island, New York. I am responsible for the com= 
plete investigation of the case. 


Q pid you conduct a number of interviews? 


I'ma resident agent of the FBI ~ 


até 


“ 


Savadel-direct 
BY MR. Li PETRIS: 
That was after the conversation in the U. &. . 
Attorney's office? 
Yes sir. 


What, if any, notes did you take on that 


On the date of the interview, March the 5th, 
1974, I took numerous notes during the course of my interview 
with Mr. Maddalone. 

Would you tell the Court and the jury--~ 
withdraw that. Not the Court. 

would you tell the jury what the practice is of 
the FBI concerning the notes? 


A The practice of the Fal concerning investigativ? 


notes is as follows: Whea the notes are reviewed ang 


dictatec. and the finished copy comes back, and that is proof-| 


read »y che agent who made the dictation, the notes, the 
actual iavestigative notes ci the Agent may »e destroyed, on 
authority of the Assiecant Attorney General in charge of the 
Criminal Division of the Department of Justice. 

‘nere is no reason to retain those notes. 

MR. AGULNICK: Opjection to that, your lionor. 


Tie lagt comment. Nove to strike the last comment. 


THE COURT: Denied. Overruled. 


Maddalone-Cross-Aguinick 
Witt. regard to the yresent case? 
Yes. 
I did. 
Was one of those interviewed Mr. Gerald Maddalone 
It was. 


Do you recall the first time you interviewed him 


A The first time I participated in an interview 
with him with other individuals was in the office of the 
United States Attorney, the date, approximately, March 
fourth or fifth of ‘72. 

Q Prior to that time had you spoken to Mr. Madda- 
lone in his home? 

h Yes, on approximately February 19th or llth 
of 1972 -- I'm sorry, of 1974. 

Q When was the next time you saw him? 

A Wall, several days later after I initially 
spoke to Mr. Maddalone I contacted him again. 

Mey I explain why I had to recontact him? 


Q First, on the first time, I show you Government's 


(Exhibit shown to witness.) 


B Yec, sir, this is a write-up of the first inter- 


| 
| 
Exhibit 3500-44, and I ask you if you recognize that exhibit? | 


view I had with Mr. Gerald Maddalone. 
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What date was that? 
The date appears to be February 19, 1974. 
MR. CRECCA: We concede that we have that. 
We also concede that we have the interview of March 
fifth of 197 
We concede that. 
MR. DE PUTRIS: May I proceed, your Honor? 
THE COURT: Yes. 
And nage two of that exhibit, whi: is that? 
A Page two of that exhibit is two days .ater I 
approached Mr. Maddalone a second time and this is a write- 
up of that particular contact with him, 


MR. CRECCA:;: We concede that we have that. 


On either of those occasions was there any lengthy 


interview of Mr, Maddalone? 
A No, they were very brief. He didn't want to be 
intervie ‘ed. 
C He w: “id to consult an attorney first? 
A Yes. 
MR, AGULNICK: May we the U.S. Attorney not lead 
witness? 
THE COURT: Yes, please. 
When was the next time you saw Mr. Maddalone? 


The next time I saw Mr. Maddalone was in early 
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March of 1974 I believe that was in the U.S. Attorney's 
office. 
°) May I show you Government's Exhibit 3500-4B? 
I ask you if vou recognize that? 
(Shown to the witness.) 
A ves, sir. This is the complete interview 
I conducted with Gerald Maddalone which took place in 
home on March the fifth, 1974. 
MR. CRECCA: There has been & concer: 3ion. 
not disputing that. 
THE COURT: All ric. . Now we'll find out 
wR. DE PETRIS: May I proceed? 
TIE COURT; ° e questions are about notes 
MR, DFE PETRIS: If we're going to do it, let's 
do it. 
that was the date of that? 


Tris is dated March fifth, 1974. 


That's the date of tre interview; is tnrat correct? 


actSe 


(Continued on the next page.) 
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ll right. 


(Whereupon, tie jury lett the Courtroom av 


12:55 o'clock p.m.) 


pus COURT: You are excused now have | 


6 | to be back . ere at i0:00 o'clock Monday 


7 SHE WITNESS: Yes, gir. 


(Whereupon, the witness was excused at this 


oint.)9 


THE COURT: IL see so many expectant looks If 


m wondering what is coming next. 


12 | Mk. CRELCA: Judge, if I may. At this poiat, 


13. || onbbehalf of my client, Kobert Barbiero, in view of 


testimony of Agent Savadel, wherein under examination 


the gentleman that just completed his examination, 


end my colleague ana associate, -ir. Peterson, it was 


notes ana our .remorandum, Nowe, *r tne cage 


that 


should atture as I understand it, gir, OL AO 


, 
l.ss than 25 in number of interv.ews with this 
rticulax vitness, “adallcae, wiuo &épparentiy ls 4 


| 
prime Government witness. Said notes being destroyed, 
| 
| 


acd unavailable for the defense. I now move, because 


oice again of misconc uct on behalf of the Government, 


this indictment on behalf of Barbiero. My 


cc Lleagues will ail ,oiln ne, 1 assume. 
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MR. AGULNICK: Yes, your Honoz. I join on 
pehalt of my client, 

MR. GOGEL: I join also. 

“AR. FLAMHAFT: Or in the alternative. 

MR. AGULNICK: I say that if your Honor denies 
this motion, then I will ask for the production of the | 
memoranda that Agent Savadel has -- 

MR. DE PETRIS: Your Hosor has veen both 4 
Judge «nd a United States Attorney and an FBI agent. 

I think you can take judicial notice of the. PBI in 
that regard. 

MR. GOGEL: I don't think that is a matter of 
judicial notice. 

MR. CRECCA: Regardless of the PBI, and their 
rules and regulations, I think case law is appropriate | 
on this particular aspect. There was something thé 
gomeone else said if the application was denieu. -- 

MR. FLAMHAFT: Calling for the Attorney 
Geueral's authorization for the FBI agent to destroy 
the maverial. 

THE COURT: I see. 

MR. GOGEL: I meve in bot.. cases to join. 


MR. DE PETRIS: There was no such case law that 


| 
| 
| 
| 


would suppert this application. 1! would ask Mr. Crecca 


to procuce the cases he is talking about. 1! will call. 


_ 822 
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1 tis bluff. 


: 


Mm. CRECCA: You are not calling any bluff of | 
 —-_ 


tune, six. If there is a case in point, it will be 
produced, sir. I don't bluff. 
Tie COURT: All right. Well, so this is now 


i 
' 
} 


ca behalf of all the defendants. 


| 
| 
| 


7 MR. FPLAMHArTT: Yes, 
8 THE COURT: Well, in thelight of Agent Savadel' 
9 testimony, I will deny the appli- >*t? . with respect to, 
BS | tne application to request the specific authority. I | 
, WW | 6oa't know what the Government's position is on that. | 
12 | viill the Government undertake to find out as a ! 
13 practical matter, whether there is such specific | 
14 authority, and if there was, tne Government should 
15 produce it. 
iH MR. DE PETRIS: Yes. Not with respect to this | 
17 | case. It will be in genera).. | 
le | THo COURT: ‘Yo. What I mean, specific authority 
19 ©. this practice. | 
20 | MR. DE PSTRIS. Yes, your iionor. I will do Bike 
2 | Ti, COURT: Well, that ia the best I can do. | 
22 MR. CROCCA: Wnank you, sir. | 
f 23 | MR. GOGEL: If that suthority requires permiesign 
24 | ir. a request to do so, I ask that that be produced too, 
25 | QHE COURT: You mean in each specific case? I | 
R23 | | 


Maddalone - cross ~ Aguinick 479 


Q Did you ever see Anzalone shoot a Leevee gun 
thet particular night? 


A I did not see him shoot the gun that night. 


Q Do you remember what Morreale's conversation 


was that particular night? 


A wo, sir, It couldn't say ~.at I do. 


Q tiow long would you say that the incident lastec | 


from the time vou came upon thesé men with the seebese 


guhs until t.6 time that the meeting was over at Vivelo's 
house? 
I'd say about a half hour. 
All together? 
A Yes, sir. 
\d About how long a part of that half hour 
was the veebze gun incident? 
A Outside in the street? 
o Yes. 
A I'd aay no more than five minutes. 
Q ‘pid you see Mr. Morreale in the houss at the 
meeting? 


A I believe he was there, yes. Something mace 


me feel that he was there. 


) Sometning makes you feel he was there? 


A ses, gir. 
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2 What is that something? is it your consc.ence, | 
. | six? 
a | | 
~ A wo, sir. 
5 | 
m] Do you tumember any conversation by Mr. Morreale? 
6 | . 
a No, six, I don't. 
Ton 
,) Would it be corredttto say tiat there is a 
- | i 
great ceal about vthese incidents on that particuisn- aight 
9 | 
that you don't remonber? 
10 | 
A Yes, sir. 
ll | 
\2 Did you consider that night an extraordinary 
2 | 
event? 
13 
ae Ses, sir. 
14 | ; 
| 2 As a matter of fact, there is a gréat deal N 
15 | 3 | 
you don't remember in regard to who said what during tne 
16 || 
conversations; i8 that correct? 
17 
Not a great deal, sir. 
i8 . 
but somewhat? 
ly 
\ One thing, gif. 
v9) 
2 But you don't remember anything that Mr. Morreale 
21 | 
| said? 
2 | 
1 4 No, sir. 
a 23 || 
d Do vou rememoer if Mr. Morreale had @ beebee 
2 } 
25 


PN I would say he didn't. 
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Maddalone - cross 


Do you know or you are fot sure? 


2 A 1 know thrse people who had Beebes guns, 


definitely. 


5 W And possibly others might have had them? 


A wo, sir. 


You're positive of that? 


A Yes, sir. 


u but you are not positive as to whether 


Morreale was there oF net? 
u | A That's corr: >t. 
“ | 2 Now, themcame a tine, I think you testifiec, 
8 that you all went into Hr. Vivelo's house; is that correct? 
u ry Yus, sir. | 
| ; Q And how long would you say the conversatior. 
6 } lestea in his house? 
17 | A ‘ne cemainder of the half hour, sir. 
B | was it at that time you made up your mind you | 


\) 2) ae 


were going t>» get ric of your »eeLee gun? 


> | A I can’t say that it was. 
a 
2i 9 while you were in the house, there was & 
2 { 
| discussion i: the nouse; 18 that correct? 
| 
i| 
= | A Yes, sir. 
a u would you say that thsore were suggestions 
1 } 
v5) 


! just thrown zcound the room? | 
BAB aa 
| 
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1} 

A Yes. 

| d vnily suggestions? 

A Yes, sir. 

| » “Would you say there was never any agre.ment 


| din re@gxrd to any of these specific suggestions by the 
memers of the group? 
| ‘s Yes, gir. 
Would you say there were never any votes 
| taken cn anything tieat was discuss in that room? 

A No, sir, there were no votrs tanen 


i It was somewhat of a gersral discrssi i, 


A Again in what respect? I don't understand 
you. 

It wasn't a structured meeting. There wore 
just wevds that were being tirown arcund any sons people 
Were an ry? 

Yes, sir, i would say sone j,sople ware angry 
includiag myself. 

! a You were very angry at that tine? 
I A Yes, sir. 
Was there any disc'sgion avout tae use of 
) paint? 


rs iio, Sir. 
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2 | \ You didn't bring up the fact taat you ware | 
| going to go out later and splash some paint on the coor? | 
4 A I naaén't thought about it at the tine. | 

| } 
5 | “ You hadn't even brought that up? | 
6 | A wo, sir. | 
7 } a As a matter of fact, to your knowledge, no a 
8 || one knew that you splashed this paint? | 


9 || A That's corruct. 
10 | Q And this was something that you Gid on your 
1 own? | 
A That's correct. | 
| | 
an, pid ithere come a ‘ime during this meeting 
14 | that you had when you got disturbed about the tone of tne 
5 | conversation? 
| 
16 | A About the tone of the conversation on sugges | 
17 stions being made. 
8 | 2 Yes. 
| A I'd say yes. 
p-1) | 2 And you mentioned something on direct examina~ | 
21 | tion about a conspiracy? | 
A Yes, sir. 
| w What were your exact words at that time? 
% A Yae best I coulda recall, f telt we were enter- 


ing into a conspiracy. 
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* 


“ 


left. 


a conspiracy? 


You felt you were entering into e@ conspiracy? 
Yes, sir. 

Dic you say anything else? 

No, sir. 

Did you leave the meeting at that point? 


i would say we all broke up at one time and 
You were very upset about their entering ints 
is that correct? 


That's correct. 


(Contanusd on next page.) 
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Extremely upset about it? 
I would say 50. 
What did you do? 
I aid nothing, sir. 


Well, didn’t you take some paint and sviash it 


Yes, I did. 

a And why did you take the peint and splashit on 
the door, 3ic? 

A Because I wanted to b6 part of this group, gir. 

2 You wanted to be part of this conspiracy? 


MR. DEPETRIS: Your Honor, may “®e ask that Mr. 


Agulaick -- Well,I think it's obvious what ay request is. 
| 


MR. AGULNICK: I don't read minds, sir. If you | 


are going to say something, please put it on the record. 
Let t.erecoré reflect what you have to S&Y,r sir. 
TSE COURT: Well, let me renind Counsel, it 
isn't good practice to descend upon the witness. 
MR, AGULNICK: I apologize to the Court, your 
Honor. I ask that apeci fic objections be placed oa 
the record. 


9 | Well, I ask you again, ME. Maddalone -~ 


A Yes. 
| 


Did yov splash this paint upon the door so that | 
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2 


you cou.d be part of this conspiracy? 


ae Part of this group, sir. 


2 
conspirucy? 


A 


to stop the Charles from moving in a conspiracy. I did. 


4 


to be pert of 


3 


pwstsonaily could feel like you were part of thegroup? 


< 


that cocrect? 


« 


discuss.on or @ suggestion about burning the house; is that 


oorrect’’ 


But you didn't consider the group to bs a 


I considered the talking of what was to be done 


Maddaicne ~ cross/Aguinick 


I see. Dut you didn't consider thepaint splashing 
a conspiracy; is that correct, sir? | 
Did I consider it to be part of a conspiracy? 


Yes. 


No. It was something that I did. * 
You did alone? 
Yes. Pa 


Anad it was somthing that you did so that you 


That's correct. 


is 


And it was for your own benefit at that time; 


Yes, sir. 


Was your consicilenco bothering you at that time, 5 
, P Cd 
No, Bir. 


Now, sir, you mauationed before that thers was a4 
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A Yes, siz. 


| Q Can you say now, positively, under oath, that 


| Mr. Anzalone made that suggestion that night? 


' 
} 


Hi! 


I - I said that either Mr. ~~ 

Q I am asking you, can you ray now, positively ~~ | 

MR. DBPETRIS: May the wires be allowed to 
finisa answering thequestion? He was in the middle 
of anuwering the question. 

MR. AGULNICK: 1f asked that he answer the 
questicn that I pose. 

THE COURT: Do you want the question reread? 

MR. AGULNICK: It's a yes or no answer. 

= No, six, I cannot. 

Q As a matter of fact, air, far back as March of 
1974, when your recollection was even better than it is 
today, you ~puldn't say that? 

A mnat's correct, sir- 

Q Sir, did you ever havea discussice later on, 
after these incidents, with other persons in the comumity 
about covering uP the various activities? 

A Yes, sir, I did. 

Q and 444 you have that discussion with Mr. 
Tortora and Mr. Moriao? 


A Mr. Morreale, I can be definite on. Mr. Tor- 
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~ tora, I can't ce sure. 
3 | a Well, what is your bast recollectionat this 
4 time? | 
5 és I would say I did. 
6 < And also a lady tha. lived on the block? 
| } Yes, sic. 
8 * And was thers some sort of agreement amongst 
9 you and those individuals abour not divulging each one’s 
10 | activitius? 
ll A Yes. 
12 Q When was that discussion had? | 
13 A I would say the time the investigation started. 
14 | C Was it in the beginning of the investigation 
1s or later on? 
16 a i would say the beginning. 
7 c was that before or after you threw away your 
18 neebee ¢ mn? 
1 ys L would gay after. 
| 3 Sir, in Aprii of 1972, isn't it a fact that 
2 you were afraid that the neighborhood was going to be 
= vlockbusted? : 

A Yes, sir, that's what I said. 
2 Wall, I am asking you? 

5 | mn That's what Tt said, yes. 
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Q It am not asking what you said. I am asking 
you what you felt? 
o I believed the neighborhood was going to be 


bleckbusted, yes, sir. 


Q There came a tine, sir, when you moved out of 
that ne »rhood? 


fes, sir. 


When was that? 


" 1973. 


°73? 


Yes. 


I believe it was mid-'73. 


Q 

A 

Q was that the early part of ‘73 or later on? 
A 

Q 


Was it after be atate grand jury investigation 


had been wound up? 


- I would say it was about that cima, yes. 

Q About that time, yes, sir. 

Q Sir, as a matter of fact, you didn't get along | 
witha great many of your neighbors before you moved out; is 
that correct? 

A No, I got along with your neighbors. 

Q pid you get rlong with Mr. Gebhardt? 

Up untilthe end, before hemoved out, yes. 


And I think you told us something about there 
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was an iacideat whers you punished your chile and you fo 4 


out your child was not in the wrong? 


h That's right, sir. 


w You found out because Mr. Gebhardt came over 
to you end apologized? 
B That's right. 


Q becausehe found out the truth? 


A Yes, 3.2. 


G And yet,you told Gebhardt to stay away frow you 
ll v7 
from the: on? 
A I did. 
Q And would you consider it that you didn’t have 


@ good ri lationship with hix from then on? 


A I would say that's correct, yes. 


« As a matter of fact, thet he came over to 


apolegiz., you Werte till angry at him? 
A fes. 
Q Anc aid you teil the Par in February +974 that 
you felt that the Gebnardts were selling their house for | 


spite in order to bring about a blockbusting situation? 


A I don't recall telling him that they sold it i 


2 Well, what did you tell him? 


gs og 8S 8 


A I believe I told him that there were -~- betwee | 
RAF | 
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Mr. Gebhardt and Mr. Schlesinger being so close friends, hat 
Roy Gebhardt, not getting along with pecpie on the block, that 
they were forcing a black family into the neighborhood. 


Q bid you feel that they were engaged in any conspiracy 
at that time? 
A I thought it was. ‘Yes. 


Q I see. As a matter of fact, did you tell any ce 


| 
your neichbors that you thought that Gebhardt was getting back | 


at the Ital’ =as in the area? 

A Did I tell him he was getting back at the 
Italians? I woulén't say that I said that he was getting back | 
| at the Italiens. I thought he was just getting even with the 
|| nedghbers because of the way he left. 

Q hid you tell Mr. Tortoro that y+. thought that 
Gebharat was getting back at the Italians and that's why he 
| was selling cr renting to a black? 

A If I talked to Mr. Tortoro about it ~- and I 
| prohably did -- I -- i don't remember. i don't remember the 
saying, getting back at the :talians. 

Q Well, do you reaember what you did say to Mr. 
| Tortora? 

A No, sir, I don't. 


(continued next page) 
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Q Sir, did you ever become aware of the fact that 
the Charles family had sent a letter to the Civilian Complai 
Review Board as a complaint against you? 

A Not until it appeared in the papers. 

Q When would that have been? 

A I believe it was last week. In one of last 
week's articles. 

Q That was the first time you heard about that 
amplaint? 

A Yes. 

Q I see. 

To your knowledge -- well, the police never 
asked you any questions about that letter or about those 
incidents’ 

A Nobody from my department ever contacted me 
about that letter. 

9 From October ‘72 to now, no one from the Police 
Department has ever asked you one question about your 
behavior i:: regard to those incidents? | 

A Not in that record to those instances in suena 
to that letter. 


Q Well, have you been questioned by any members 


| 
| 
| 
| 
{ 
| 


of the Department other than Detective Corbett «ut any of 


the indicents of telling -- about that which you are telling | 


Maddalone-cross/Agulnick 
us about here today? 
A I believe some members from the D.A.'s office 
came down and I had an inte: ‘iew with then. 
Q Which DA's office? 


A Richmond. I believe Richmond County DA. 


| 
| 


@) I see. Was there a stenographer present at that 
interview? 7 
A Stenographer? I can't say that there was. 
Q That would have been when? In April '72? 
A When the investigation was commenced, sir. 
Q I see. Would it be fair to say that you didn't) 


give them any useful information at that time? | 

A That's right. | 

Q And would it be fair to say that in March of teks, 
when you signed that written statement for Agent Savadel, that 
was the first time you gave forth a great deal of useful 
information? 

Yes, sir. 

Q And in March of 197 your memory was vetter as 
to events than it is today? 

A I would say that is correct. 

Q Now I think Mr. NePetris asked you about an 


incident when the house was flooded? 


A Yes, sir. 


Maddaione-cross/Agulnick 
Is that correct? 
Yer. 
Q And you told us under oath about a conversation 
you had the next day? . 
A Yes, sir. 
Q Is that correct? 
4 Yes. 
Who was that conversation with the next day? 
As best as I can recall, it was Mr. Anzalone 


and Mr. Loa.bardi. 


Q Well, you're using the term, as best as you can, 


recall. Do you have some hesitancy about recounting that 
conversation? 

A I remember just a short conversation with Mr. 
Lombardi. 

Q All right. Now it's only Mr.Lombardi that you 
had the co:.versation with? 

A I believe that he came with Mr. Anzalone. 

Q Didn't you say last week on direct examination 
that it was Mr. Anzalone and Mr. Lombardi who said something 
to you? 

A If that's what I said, that's what I said, 

Q Now you are telling us it's one of the two? 


A No. Two mén were there. 


ARQ 
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spoke? 


Lombardi. 


sir. 


{ 

didn't you say last weex that both men spoke 
| 
} 


didn't? —_— 
fn: 


I don't recall mentioning Mr. heostaius 
saying anything. 
Q As a matter of fact, sir, as you sit on this 
witness stand now -- 
A Yes. 


Q -- you don't know anything about who did this 


flooding; is that correct, sir? 

A I recall the conversation with Mr. Lombardi 
regarding that flooding. 

Q I ask you to think back now to March 6 of 1974. 
when you -- “arch 5th, when you signed a written statement. 
Do you remem.3r if you were asked any questions about the 
flooding on -hat cate? 

A Yes, sir. 

Q And do you remember if Agent Savadel asked you | 
questions about the flooding? 
ry Yes, sir. 

Q And do you remember telling Agent Savadel that | 


you know noth-ng about who did the flooding. Do you remember 
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A At that time, yes. | 


Q After you signed the statement on March 5th, 


1974, dic you receive any communication from the U.S. Attorney 


or from te PBI as to whether they were satisfied with your 
statement.’ 

A As to whether they were satisfied with it? 

Q Yes. 

A They never contacted me and told me they were 
satisfiec with it. 

Q They never told you anything? 

A As far as being satisfied, no, sir, I can't 
recall. = can't say that t’ sy did. 

Q You never asked if they were satisfied with tnd 
statement ” 

A No, sir. 

Q Is it your testimony now that the following 
morning «aly one of those two persons said something about the 
flooding: 

A Said something about the flooding? 

Q That's correct. 

A The best I can recall, yes. 

Q So then in March of 1974 you didn't teii Agent 


Savadel a:ything about this conversation in regard to the 
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flooding; is that correct? 


A When I gave Agent Savadel the statement, I didn/t 
recall anything at that time, no. 
Q At that tine? 


No. 
| 


But there came a time later on when you recalled 


| 
| 
Yes, sir. | 


Am I correct? | 


A Yes. 


Q Would that have been in September of 1974 when 
you gave another statement? | 
A That's what it's dated, that's when I gave it. 
Q Does it appear -- 
Té- that's when it's dated, that’s when I gave <t. 
I see. | 


Well, at that time, in September of 1974, was 
your memory b.tter than it is today? 
A I would say it is. Yes. It was. 
Q It was better than it is today? 
[ would say so. 
x see. 


bo you remember telling Agent Savadel in Sep 


of '74, I recall one of them might have said that they had 


R42 


something to do with the water damage. I'm not positive that 
this was uaid, but there is something in my memory to this 
effect? 

A Fes, sik. 

Q So that in September of '74 you were not positive 
that this was said? | 


That's correct. 


| 


} 
And it was just someth ng in your memory at that 


That's ccrrect. 
Was it the same something in your memory which | 


tells you shat Morreale was present & the BS gun incident? 


A I remember something being said at that parti- 
cular incident, sir. 
Q Can you tell us now today that you are positive | 
that somet.iing was said? 
Regarding this water damage the next day? 
Yes. 
Yes, sir. 
But you were not positive in September of ‘74? 
NO, Sif. | 
Q And today there is not something in your seit: -+ 


you have total recollection that there was a conversation? 


A I remember one man saying something regarding 
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the water da.age. 

Q Did you ever -- did ‘ou have extensive aiscussil 3 
with the U.S. Attorney and with Agent Savadel in preparation 
fr your testimony here? 

A Extensive? i went over the testimony a couple | 
of times. 

Q I see. And is one of the items that you went 


over in this discussion in reaard to water damage? 


A Yes, sir. 
Q And did you go over that with Mr. De Petris? 
A YEs, sir. 


Q And in regard to that particular discussion, 


he show you your March '74 FBI report? 
Yes, sir. 
Did he show you your Septemoer of 


Yes, sir. 


@ere there any discussions about the discrepancies 


ts and what you were going to say in Court 


I was not told what to say, sir. 
*hat's not what I am asking you, sis. it om | 
asking you if chere were any Jiscussions about the discrepancies 


in thos report? 


am sure they were pointed out to me. 


bay 
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They were pointed out to you? 
I would say they were. I am sure they were 


pointed ouc to me. 


~ 


| 
| 
Q You had time to reflect upon those discrepancies 


before yo.. testified here? 
A Yes, sir. 
Q Were you told that you were going to be cross- 
by defense counsel as to those discrepancies? 
Was I told? 
Yes. 
A Yes, sir. 
Q And it doesn't come as a surprise that I am 
asking you questions about these items? 
No, sir. 
I ask you now, sir, is your memory better today 
looding incident than it was in September of 15974? 
I would say, ao, sir. 
Do you remember if you heard any water running 
when you vwure outside with these two individuals? 
A No. I can't say that I do. 


Q You don't remember if you did hear water? 


A I don't remember hearing water running «t 


You aon't remember? 


A 


Q 


Maddal -ne-cross/Agulnick 


No, sir. 


Well, you said that there was some discussion 


by one or more of these individuals about closing the door? 


A 


Q 


Q 


A 


Yes, sir. 

Is that correct? 

Yes. 

Do you remember who asked you to close the door? 
Who asked me to close tie door? 

No. Who mentioned about closing the door? 

Mr. Lombardi. 

And what did you gay at that point? 


I told him to stay away from the property, and 


that he was crazy if he went over there. 


Q 


Because you felt that he would get in trouble 


if he went over there? 


A 


Q 


fhat's correct. 


jir, during the various times that you spoke to 


the FBI -- we:.., strike that. 


that correct? 


A 


Q 


You gave a statement in September of ‘74; is 


‘f£ that's when it's dated, that's when I gave it. 


o you recollect what the circumstances of your | 


giving of that statement were at that time? 


A 


Waat the circumstances were, sir? 
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Yes. 


I don't understand. What do you mean by that? 
Well, were you called down to _.ve a4 statement?’ 
No, sir. 


Q Was it a short time before you were to 


the Pederal Grand Jury? 


A I would say so, yes. 


Q Incidentally, before you went into the Federal | 


Grand Jury, did you review the statement of 19 -- of September 


of 1974? 


A I can't be positive, but I would say 
Q You did review that? 

A I would say I did. I can't be positive. 

Q I s6e,. low, would you say that you gave the 
same information in a Federal Gr y i 4 as you aid in 
that Septerver statement 

mention of a 
conversati on. ( - @id make mention iv satio 


would say, yes. 

Q And you told the Grand Jury there was something 
in your memory, but you weren't positive in regard to that 
conversation? 


A I don't know if I said it in those exact 


Well, are the words you chose to use in this 
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courtroom today? 

A Th words I chose to use in this courtroom are 
that Mr. Lombardi had said that to .e and I made a statement 
to him. 

And you are positive of that today? 

Yes, sir, Ii am. 

I see. 

Now, sir, the night that a fire occurred at the! 
351 Milton Avenue residence, did you have occasion to have a 
loud argument or a fight with a police officer who came up? 

A A loud argument? 

Q Yes. 

Yes. I had an argument with a police officer. 

Q You did? 

A Yes, cir. 

Q his was a police officer who was trying 

people ir t..e area? 
A I would 
Q At that time? 
Yes. 
I see. 
Now, sir, prior to your giving your first st.ca- 
ment to Agent Savadel, I believe you mentioned that your 


ister-in-law nad been interviewed by the PBI; 18 that correct? 


That's correct. 


‘Continued next a 7 
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i Md Wleh Your S2STETF aaa vee " er c > 


the Fil -- well, did she relate the substance of that 
interview: 


’ ; 
I wouid say sne iid. 


a I would say she did. 
Vid she tell you whether s*e hurt you in any 


way Gurinc tiat interview. 


. I would say 31° SGalid she didn't. 
. sne didn ‘t? 
’ Y@s. 
< iiave you told your sister about the paint 
splasiuing incident? 
. f 31L8ter—i "Law. oO aXe 
uXCUSe - youl sister*inewlaw 
io 
iG j Ca. 2Ut an pe Ce ‘ j 
‘Ou al wt & 44 Cui juz C 


A would say not. 

You would say not. Are you sure of that? 
, {[ would say -~ I would say I did not tell her 
anything. 


ell, did you tell your wife avout these ites 


Maddalone-cross/Agulnick 


A No sir, I did not. 

Q Now, this night that you told us about te -~ 
the flooding, you said pefore that the door opened very 
priefly and you saw two individuals running down the street; 
is that correct? 

A I believe it was two people. Yes sir. 


Q Ukay. Now, can you show us on Mr. DePetris'’ 


chart the exact location that you saw tnese two individuals 
at your point of first observation? 
A I can't. 


Q Can you show us approximately where they were? 


A Approximately. 
Q Surely. 
I would say apout this area. 
That would be somewhere in petween 349 and - 


Somewhere around there, yes- 


Did they appear to ve running toward Tyson Lane? 


Yes, they dic. 
Where were they tne last time you saw them? 
A I think the only time I saw them was right in 
this general crea. 
Q Jexe they running very quickly? 
A ?rom what I could see, yes. 


which side of the street were they on? 


10 


11 


12 


13 


14 


~! 


~_ 


tw 
or 
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Same side of the street as Charles‘ nouse. 


but they were running, you would imagine, towarp 


Toward Tyson Lane. 
Are you sure they were two persons? 
No six, I can‘t be sure. 


But didn't you tell us on direct examination 


that you saw two people running? 


federal gr 


questions? 


A 


wo 


1d 


4 


I believe there was two people, sir. 


You believe? 


But it could have been three? 

I don't Know, sir, if it was three or not. 
Could it have been four? 

I believe it was two people. 

Were they walking or were they running? 
they were running, gir. 

You remember testifying under oath in the 


ury and oir. DePetris waS agxing you various 


Yes sir. 
You gave various answers? 
Yes sir. 


At that time? 


2st 


\ 
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Yes sir. 

MR. AGULNICK: Page 8. 
Q Do you remember being asked this question and 

giving this answer: 

“Question: While the door was open, did you 
gee anything? 

“answer: I saw two to three men walking back 
or cunning down the block toward Tyson Lane.” 


Do you remember being asked that question end 


giving that answer? 


A I remember being asked the question. TI don ‘t 
remember saying, two to three. I believe I said two men. 
You said two? 
I believe I said -- 
What about, walking back or running down? 
Walking back or running down? 
Yes. 
Would you be more specific? 
Q Well, I can only ve as specific as the answer 
in the grand jury minutes. 
A I believe I saw two individuals -- two people 
running toward Tyson Lane. 
Q And then you deny saying that I saw two to 


three men walking back or running down the block toward 


a2 
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You deny Making that statement? 

Wo sir, I don't deny it. 

Well, did you make that statement? 

If it’s in the grand jury minutes, I made it. 

I see. Was your memory fresher on November 12 
of ‘74 then it is today? 


Yes $1r, 


Will, does that refresh your recollection now? 

I don't remenver saying two or three. I though 
two men. 

Q see. 

AR, AGULNICK: i ask Mr. DePetris if he will 
Stinulate that I am reading accurately from the grand 
jur, testimony that day. 

30 Stipulated, your Joncr. 
saank you, Sir, 
s0iicitation that you told us abou, 


~ 


vy money evex actucliy 
y 


vpefore, to your Knowledge, was wnere any 


received any party in regard to this pian to Duy the house? 


Jo g1iY. 


wone at all>? 


aigat that the fire occurred, did you 


253 


6 Maddalo»e-cross/Agulnick 
have a conver.iation with Mr. \zalone? 


A Yes sir. 


persons at that time that he had called the fire department 


to report this particular fire? 


Q And did Mr. Anzalone indicate to you and satel 


A I remember him indicating to me -- I don't know | 


if it was to other people. 
| 


Q He told you that he reported a fire that he had | 
seen; is that correct? | 

A That's correct, 

Q And, aS a matter of fact, did he tell you he 


was very upset because the fire engines didn’t come at once 


and that he had to call ack another time? 
A I don't remember him saying he had to call back, 
a second time. I remember him saying he received a hard 


time when he ade the phone call. 


Q I see. And did you tell him to report that 


to the fire chief? 

A I did, yes. 

Q Did he say he ws going to do that? 

A I don't remember ifhe did or not. No. 


Q t see. Was there anything unusual about 


Anzalone's behavior that night that you can recollect? 


jo sir, I can‘t say there was. 


eax 
King-Direct 
Storm screen with two locks on the side. 
e3 Then what did you do? 
A I looked out the window and I saw four .men 


Standing on the sidewalk. 


o At this point in time what were the lighting 
conditions? 
A Very good, The street lights were on, 
There were street lights on? 
Yes, plenty of lights. 
You were able to see? 
A tes. 
g Did you recognize these men that you saw on 
the street: 
B Yes. 
Q Who were they? 


> 


A ony and Al Vick and Bob, 
When you say “ony 

Anthony Vivelo. 

DO you see hiin in the courtroom? 


7 
ses. 


Is that the individual you pointed out before? 


u 


ses, 
When you say Al who do you mean by Al? 


The last one on the right. 
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You said Bob and Nick. Who do you mean by 


A Bob is the first on the right and Nick is the 
first on the left. 

Q Wnere did you see these men standing? 

A On the sidewalk in front of the empty house. 

Q Would youget up from the witness stand and 
point out on <he chart approximatley where you saw them at 
this time? 


A Here, right on the sidewalk. 


MR. DE PETRIS: May we have that red pe cil? 
THE COURT: Yes. 


Q Would you place an X mark on the chart at the 


| 
| 
| 
| 


point where you saw the men standing on that night? 


A Here (indicating). 


Cc Resume the stand, please. 
Would you tell us what you observed at this 


time when you were looking out the window? 


A They were standing and they had guns in their | 9 
hands and they were shooting at the windows of the empty hous¢. 
Q Who had guns in their hands? | 


A They all did. 


Q Were you able to see what kind of guns they 
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A I don't know what kind of a gun it was. 
weren't recular guns, but they were some kind of guns. 
I figured out after that th» were BB guns. 
Nid you hearany noise at that time? 
The noise of the quns and the windows breaking, | 
What did the noise sound like? 
Kind of a ning. It wasn't a regular bullet. 
c Were you familiar at the time with the sound 


of a regular gun? 


A Yes. I belonged to a rifle club and I did shoot | 


a gun and rifle, so I know the sound of a regular gun. 
re: Approximately how long did this continue? 
A Maybe a few minutes after I looked out, then 
they stopped and started walking away, 
2 Did you observe anybody else on the street 
that time? 
NO, no one, 
Mid any of these men se2 you at the time? 
ves. One of them definitely did -- 
MR. FLAMHAPT: I object. That's a conclusion, 
your ifonor, 
It is calling for a statement of mind of 
somebody's actions, 


MP. DE PETRIS: I will rephrase it. 


BA 
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Q Tell us what you say in that connection. 
A I saw one look up at me and did see me looking 
out the window. I don't think it was because of the noise of 


opening the window, maybe they just realized someone was 


looking. 
Q Who was that? 
B That was Nick. 
Q Then what did these men do? 
They started walking towards Tony's house. 


What did you do? 


I shut the window and tried to get back to 


sleep. 


} 
} 
| 


Could you point out on the chart -- withdrawn, 
Where were the men at the last point in time 


that you saw chem before you closed the window and went 


back to bed? 

A Soing across the street approximately in the 
middle of the street. 

Q Did there come a time when you were interviewed | 
by the Federa; Bureau of Investigation? 


A 'eS. 


Q Was it a particular individual who interviewed 


4r. Savadel. 
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C Do you recall when the fi you were 
interviewed by the FBI? 


A February of 1974. 


C pid they ask you at that time whether or not 


you had any knowledge of vandalism at the house? 
A Yes. 


What did you say? 


that the truth? 


| 
| 
| 


AGULNICK: Ie's impeaching his sown! 


pT: Overruled. 


su Government's Exhibit oA in evidence, 


would ask you if you could point out oa tne 


Right here on sidewalk. 


MR, DE PETRIS: 


May T ask that the witness stand) 


| 
} 


down in front of the jury and point out where it 


was on Government's Pxhibit 6A. 


THE WITNESS: Piaht on the sidewalk in 


of ne house. 


exhibit to 


King ~- Direct 
the jury. 
THE COURT: You may. 
(Government's Exhibit 6A was thereupon passed 
to the jury.) 
MR, DE PETRIS: ‘Your Honor, I have no further 
questions. 


MR, PLAMHAFT: On behalf of the defendants 


may we have five minutes in order to read certain 


material before questioning this young lady? 
THE COURT: All right, we'll take a brief 


recess for five minutes. 


(Jury withdrew and a recess was taken.) 


(Continued on the next page.) 
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(The Jury entered the courtroom at 11:22 A.M.) 
CROSS EXA'INATION 
BY MR. AGULNICE: 
Q There came a time when you moved from the 
Milton Avenue address? 
A Yes. 
Q Was that about the same time that Gerald 
Maddalone moved? 
A I think a little after. I'm not sure of the 
exact date. 
C But at approximately the same time of year; 
is that ccrrect? 
Yes. 
And prior to vour moving what address did wu 
live at? 
Milton Avenue. 
1i2 Gerry Maddalone iive at? 
355 Milton Avenue, 
Was that an attached duplex that you shared 
with him? 


A Yes. 


| 
} 
| 


1°) During thermriod that you lived on Milton Avenup 
there was « period of time when your husband was not living 


at home. 


RR 


Kirg-Cross 
Right. 


Is that correct? 


A 


C For how long a period wasn’t your husband living 
at home with you? 

A I think it was three or four months. 

° Would it be correct to say that during that 
period of time Mr. “addalone used to do various chores for 
you? 

Definitely not. 

Q And you never called upon him to help you in 
any way? 

A No, I'm a very self-reliant girl and pretty 
handy and can manage my business. 

Cc Would you say that you were at that time in 19732 
you were clos: to your sister? 


A Not really. I‘m closer to ner now than I was 


Q ANd now, the place you have moved to, without 
giving us the address, how far is that from Maddalone's new 
home? 


far, fairly far. Tt's about a fifteen-minute 


that also in Staten Island? 


BR2 


interviewed you at 


+ was a nolice officer. 


don't remember the police officer. TI remeber 


| 


remember the policeman. 
It vould * n detective Pobinson from 
fice of Staten jane together with this patrolman 


Y don't remember nat. 


3R3 


ave 


c Honor? 


“mp. DE PRTPI: It has an exhibit number. 


"R, AGUTINICK s 359090-127C. 
3599-12C, which is a report 


you to loak at 


of an interview, and ask vou if vou -- if that refreshes 
your recollection. 


Yes, sir. I know somebody came 


know if it’ once or twice. 


Have vou had an oprortunity to look at 


us 


now interview with 


the police yc incident in- 


Nolving the B 


~w YOU 


ct, now many statements would 


} ' 
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first stazement; is that correct? 


Yes. 


And do vou recoliect telling Agent Savadel -- 


incidentally, do you know Agent Savadel? 


Yes. 


Do you recall telling Agent Savadel that you 
Z y 


information as to who committed the acts of vandalism? | 


Yes. 
You did tell him that? 
Yes. 


In February of 1974 were you liviw with your 


Yes. 
You were? 
Yes. 


NPA vou have a men around the house to orotect 


Yec., But I was also eight months pregnant. 


You were eight months pregnant? 


Now, there came a time when you did give a 


which you related what hapyened; is that right? 


aS 
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Ye Ss a 
Q Would it be correct to say that all along the 
way you had had conversations with Gerry about the various 


statements which you had given? 


A Yes. 


+s 


Did you have a conversation with Gerry when he 


informed you that Agent Savadel was coming? 


A Yes. He told me he was going to come. 
Nid he tell vou anything else? 
A He told me he had told Mr. Savadel what 

had seen. 
Had you told Gerry what you had seen? 
Yes, 
When did you first tell Gerry what you 

seen? 
Shortiy after it happened. 


in i972? 


C Did Gerry to you at that time wiat 
had seen? 
A No. 
He did not? 


No. 


Well, did he say anything to you in regard to 


aR? 


wv ™ 


Yes, he asked me 
reasons why -- 


Y see. When you 


tell Gerry t 


41S0 


seen cid you 


these other a 


at all? 
positive, 
Q Gerry make 
to him that y: 
A 
will.rephrase 


After vou had 


told Gerry wh: you hac seen 
y comment? 
far as 

QO As 

had depicted being there? 

A £ don’t 


anything. 


had 


‘at you had seen him 


to the accuracy 


think so. 


not to say anything, That was 


told Gerry what you had 


“nere with 


comments as to your statement 


there? 


ng myself clear. 


persons whom you 


te just asked me not to say 


Right. 
Q Did he tell you that he was concerned that 
would be accused of the BB shooting incident? 
No. 
Not 
No. 
Did he tell you at any time he was 
the BB shooting incident? 
As far as he was concerned? 
As far as he was conerned. 
No. 
Did he teil you at any time 
during shooting incident? 
No, Decause he wasn't there, 
Excuse me, 


to strike 


x44 xvight. I wiil ask the 
Gisregard that last statement. 
MR. AGULNICK: Thank you. 
Q Dic. Gerry tell you at any time that he had walked 
across the s« :reet with a group of men and went into a house on 


Milton Aventr: on that night? 
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case with 


as what? What do you mean the last time? 


csoing to say in your 


rhnen you never 


testimony was 


was wnat 


T quess after 


you auessi! 


bi, et 
ew. fad 


ee we ee ee 


Anc 


spoken to them at that time? 


Fe said his conscience was bothering him. 

Did you ask him if he tried to work out any 
type of deal as far as he was concerned? 

He said ne had no deal. 

He had no deal in November 

He told you nis conscience was bothering fim 
and he liad no 

As far as I remember, yes. 

I see. Didyou tell him at that time, Gerry, 
since yoa'tre cooperating you ought to work out some sort of 
a deal so help yourself? 

I did not speak ¢ y that much. 

I'm just asking you whether you toda 


t 2S Sas € 
No, I didn't. 


statemer . co the FBI? 

A No. I don't remember if he did. If he didl 
don't resember when it was anyway. 

Q Was it sometime before your conversation in 


November of '74? 


ves, he gaid he had spoken to them, 


£74 


No, he didn't tell me. | 


You didn't ask him? 
He was talking much. 


Did you ask him? Were you curious to know? 


I really don't remember if I asked. 


Now, in Pebruary of 1974, after you gave a 


statement to gent Savadel, did you go over and tell Gerry 


that the PBI ‘as in the picture ani they were investigating 


the case? 


A I'm sure I told him, but I don't think it was 


Gerry in the course of talking. An FBI agent doesn’t come 


to your house 


Q Jud you tell Lise to de on the lookout and nave 


: ‘ 
9 Gerry be care ii se@ecause & k was not in the pictures 
’ ; lo. 
5 A - Aon't remember what I said. Just that the 
22 
3 FBI came, 
. Q sid you tell Lisa that you didn't give the Fst 
24 3 
5 any informatio that would hurt Gerry or Lisa? 


R72 


2 
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I had nothing to tell that would hart either 
one of them anyway. 
G Now, when Agent Savadel visited you in November | 
of 1974 did you say he made an appointment to come to see | 
| you, or he just came over? | 

No, I -- I daon't remember. I don't know if he 
called *irst,. I don't remember. 

You don't know if he called first or he just 
| popped .n in November of '74? 

I don't remenwer,. 


2 Did you have any conversations with Agent 


Savadel or Mr. De Petris or anyone else from the PBI in 
between your February statement and your November statement 


in 1974? 


Now, when Acent Savadei came over to your house 


in Nove-ber of '74, for about how long would you 3ay the | 
intervi-w lasted? 
r don’* rememer. 
1 O Would it have heen a matter of hours or minutes? 


Ay hour or an hour and a half. I don’t know. 
nid Agent Savadel tell you that Gerry was 
cooperating and trying to work out an arrangement for hime 


self whore he could save his job and not go to jail? 


a7 3 


King-Cross 
A No. 


C Did there come a time wien you found out 


Gerry was trying to find out such an arrangement? 


A NO. 


(Continued on the next 


Are you telling us now ud 


you tes.ified here today, correct me if XI am wrong, chat 


you've liad no knowledge about any deals that Jerry Maddaione 


| 
had worked out with the Government? 

The only thing I found out is what I read in the 
Staten -.5s Advance. 

You never had any discussion with Jerry about 
what you read in the Staten Island Advance? 

No, I haven't been speaking to hin. 

You haven't been speaking to him? 

No. 

When did you read about it in the Advance 

It is in it every day. 

Are you talking about the iast couple of ¥GeKSs~ 

What happens has been in the Advance. I have 
been rez 


been speaking to Lisa about Jerry's 


No, not really. He was doing okay. That 18 ite 
When for the first time were you notified you | 
were going to be a witness in this particular case? 
A Last November when I went before the grand jury. 
C And? 


I knew I was eventually going to be a witness. 
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?; At that time you Knew taat Jerry would we a 
witness? 
A Yes. 
g puring that time, November to now, you had no 


discussion or sonversations with Jerry in regard to your being 


a witness anmi!ls being 4 witness? 


A Of course we talked, nothing very dramatic. 

¢c ¢ am not asking for dramatics. I am askiag you 
about what the substance of these conversations has beech. 

A Jerry did not teil me what he was going to say. 
I found out - 


G 


May the witness finish answering 
the cue ition? 


G - think the ques<.ior 


cne CUES sve 

Jerry dia not te me wnat he was go449 
4a out what was going on from reading tc papers. 
id you -~ 


I say something else? 


going to say? 


3 
~ 


i 


10 


11 


12 


13 


15 


j 
| 


So then 


.4 o 


Kin 


been very general convers~ -10ns? 


Exactly. 


Never been any mention of the BB gun incident 


between you and Jerry? 


Of course, 


Pid he 


contrad.cted a great 


A No. 
( Did he express anv concern after hearing your 
narrative as to what you hac seen? 
‘ NO. 
( Now, in Novemher of 1974, you cic Give 
stateme: :; is that correct? 
j Yes 
vhe rou ve t statement, di a 
ardic e 4 rou tha "ry Was @ PposslH. —CO lracor 4 
trAlis 4 ULA - s€ 
A I don*t think s I can't say for sure, 
C You can't say for surc? 
A I don't think so. 
You don't think 80? 
A io, aB a matter of fact, I can clarify that. 


I told him what 


ig~-cross/Aguinick 


ur conversations with Jerry had just 


saw. 


1 you that what you had seen 


deal of what his testimony would be? 


King-cross/Agulnick 


I found out tuat Jerry was an unindicted co-conspirato: 


December, aga:.n from the STaten isiand Advance. 


Q December '747? 


A Just before the whole case, it was in the paper. 


That's when I found out. 
Q fou never found out from your sister? 


No, x don’t think she knew anything. 


She knew when it hit the paper. 


AR, AGULNICK: I move to strike that last remark 


THE COURT: All right, the ili Aisregard 
the las: remark. 
MR. AGULNICK: Thank you. 


g Now, you stated today under oath that you were 


| 


in your bed ari there came a time when you went to the window? 


| 
| 


A .ght. 

Cc fou looked sut? 
TEBe 

You say you saw four individuals with pistols? 

Yes. 

vou are sure of that number? 


ure of the number of pistols or men? 


sumber of men anc the number of pistols. 


\@Se 


AWS 


= 
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G Did you see all four of these incividuals actually 


discharging or shooting tie pistols? 
A Yes, sir. 
C And for about how long a period would you say 


that you saw these four men on the street before they walked 


away to snother location? 

A A few minutes. It's hard to say how iong. It 
was happ.ning for awhile before I got up -- 

¢ I am askinc you only what you saw. 

A A few minutes. 

‘0; After you saw this incident, I take it you cid 


not report it to any authorities? 


A No, I didn‘’t. 
Did you relate this incident to anyone else? 
NO. 
At that time? 
No. 

¢ At that time, I assume you knew 

Maddalor as a New York City police officer? 

BR Yes. 

Cc Is that correct? 

A Yes. 
Did you tell him at that time what you had seen? 


It wasn't at that time -- 


King-cross/Agulnick a4 


At about the t6me that it happerec or Gays later? 
Yes. 

You did tell him? 

Yes. 


About how long after the incident did you tell 


I think it was the next day. 


The following day? 


Yes. 
I see. 
Now, there came a time when you say -- 
strike tnat. 


you see John Morreale amongst that 


Maddalone? 


you see Gerald Maddalone amongst that group 


NO. 
pid you see Gerald Maddalone 4 few feet away 


from thes 2 men? 


AE 


King-cross/Agulinick 
A No. 
Q Did you see Gerald Maddalone at any time that 
evening on the street? 
A No. 


g Did you see Gerald Maddalone at the time when 


you saw this group of men walking away towards another location? 
| 
| 


A NO. 


Q You are certain of that? 
A Yes. 
Q Did you expect that I was going to ask you thac 
question today? 
A What question? 
About seeing Jerry Maddaione. 
You asked about John. 
Before you got on the stand this morning <= 
Not really. 
You didn't expect that I would ask that question? 
No, tt it followed, after John you started the 
same Way. 
@ Yc. had no discussion with the United States Attorney 
or Agent Savadel about the possible questions that the 
defense could be asking you? 


A Yes, some. 


ane 


Xing-Cross 
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No, sir -~ as he was téking my Statement, of 


course. 


Q And to the hest of your recollection, Mrs. King, 


by statement, of course, how many notes or memorandum did 
Agent Savadel make as you were speaking with him? 
A I don't know, 
Q Were there many? 
I don’t know, 
More than ten? 
I don't think so. 
MOre than five? 
I don't know, probably not. 
in anyeent, this interview occurred at 
dwelling not on Milton Avenue. 
Right. 
And you stated thi 
isn't that correct? 
That’s correct. 
And as you know Lisu and Gerry resided on 
Edgegrove Avenue; isn't that correct? 
Yes. 
And you live on the south shore of Staten Island; 
isn't that correct? 


Yes. 


King-Cross 
(033 


Q And that is within easy trave. Gistance ¢1t.er 


along Richmoii Road or Hyland Boulevard; isn‘t that correct? 
A What has that got to do with anything. I 
can get to anyplace on the Island within fifteen minutes. 
My other sister lives on Staten Isl: ad and I could get 
to her house -,usicker. 
Q And I assume you visit Gerry and Lisa? 
A I visit all my sisters. 
Cc Ana on occasion I assume Lisa visits you at 
your dwelling? 
A I should certainly think so. 
Q Thank you. 
A You're welcome. 
1°; Now, when you were first visited by Agent 
Savadel anda ya lied, did you immediately contact your sister 
Lisa? 
siS&e 
sxcuse me. 
tight. 
Q Pid you contact her? 
A = don't remember when I told her, but I told 
her. You don't get a visit from the FBI every day of the 


week or every day of the year. 


Q id you call Lisa by phone or did you visit her? 


BR? 


I called ner by nohone. 

And I assume, Mrs. King, that you discussed 
with Lisa the sum and substance of the interview between 
you and Agent Savadel with Lisa. 

Why shouldn't I? She‘s my sister. 

Thank you. 

You're welcome, 

And at that time that you called, if 
was Geraid at home with Lisa? 

I don't rememoer. 

When for the first time, Mrs. King, did you 


discuss vith Geraid the visit of Agent Savadel to you? 


I didn't, lisa told him. 


And during that period of time -- strike that. 


Lisa told her husband about the interview witn 


Savace i 7 


you? 
I don't think so. 
Did he come to visit you? 
I don’t think so, 
Did you ever speak to Gerald about the visit 
Savadel? 


Speak to him, what, after ic happened? 


King~-Cross 
Q Atter the first visit >Y Agent Savadel. 
A I don't remember. We were ~~ we see each other 


and I'm sure the conversation care Up. 


» 2} 
Q And I assume it wae ‘deed a casual conversation 


| 


with GErald. 

A igual in what way? 

Q Just in passing, that Agent Savadel hid been 
to your home to make incuiriss about happenings on Milton 
Avenue; isn't that correct? 

A we knew then ‘that the FBI was in on the case 
and they would be making the rounds. 

Cc Ai.d prior to this time you had never made any 
contact with Mr. Braceded of the Richmond County District 
Attorneys offic ; is that correct? 

A Correct. 

9 tow, yasaid to Gerald, if you did, "The FBI 
is making the re ands?" 


J.3st they were checking up trying to get some 


information on Ne case. 


re) Anda when you said that to him Aid Gerald show 


any concern, dict you detect any emotion when you said that 
to Gerald? 
A rt lon't think so. He -~ emotion in what way? 


A Dit any look come about Gerald's face of any 


ma 1 | King-Cross 
9 - - -~s 
2 || kind or nature, any concern? 560 
9 
o || p I don't remember. I don't think so. 

| ' 

= 4 | MR, DE PETRIS: May I suggest that Mr. Crecca 

| 
* a step back, maybe the witness will speak louder. 

6 MR. CRECCA: I will. Thank you, Mr. De Petris. | 
A C Did Gfrald ask you when you first conversec 
| 
8 || with hin about the visit from Savadel, what Savadel had asked | 
| 
9} you, the s:™ and substance of the conversation? 

\} | 
10 A Yes, they asked me what was said. 
1] ¢ And did you tell Gerald the sum and substance 
12 || of the conversation? 

13 || A Yes. 

14 t Q And did you tell Gerald that you lied? | 

| 

15 A Gerry knew chat. I didn’t have to tell nim. 

16 ° Did vou tell Gerald that you lied? 

17 A No, I didn't tell Gerry that I iied. 

18 2 anc this entire incidert received much publicity 
. I ruc z AY rid =) ‘a at uC Cait 

e time an -hnereafter wien Savadel came to you; isn’t that 

} | 
. 
21 correct” 

22 |! 4 Yes. 
roe 23 (Continued on the next page.) 
24 


Q 


ey's office before 


to the Richmor County District Attorn 


grand jury, jen't that correct? 


Yes. 


you had known that Gerald was 4 suspect; 


never mentioned 1n the local papers? 


meamoor . 


did you 


to, yes 


- 


that co: 


welfare 


childre i? 


Serald 


correct 


ect? 
Yes, that is correct. 
You still have 4 telephone; is that correct? 
Yes. 
And you still are pretty close to Lisa; is 
rect? 


nad been questioned by Agent Savadell, isn't that 


Yes. 

And of course, you are concerned about Geraid's 
isn't that correct? 

As 1 would any other human being. 

Thank you. 


Do you happen to be a godmother to any of the.z 
a 2 2 


< 
i 
wo 


“,ank you. 


Aad you realize thet luring the couree of this 


- in ~ , ' S . - 
apt ing, Apri ] that Gerald's iiberty Wa Ln 
; 3; that correct: 

, 

No. 


Now, after February of 1974, you learnec that 


I didn't know that in February. 


BR? 


- nl as 
wv 
> 
oe 
1 King ero3s3/Crecce 6 
2 | Q sayadell came to you first. isn’t that correct? 
3 || A fes, I think so. 
i , , 
4 | Q You in turn told Lisa or Gerald, whatever the 
| 
5 | case may be? 
i 
6 i yes, I said that already. 
i} ; 
7 | 9) Gerald was questioned in march of '74, isn't 
8 || that correct 
\} 
9 || A t don't know when he was questioned. 
10 || 2) dere you not aware ~~ 
; 
ll | MR. DEPETRIS: I don't mean to interrupt Mr. 
12 Crecca 3 examination, but Mr. Crecca keeps walking in} 
| 
13 front of the witness and I cannot see her. 
14 MR. CRECCA: It's 4 nervouse habit, excuse me. 
15 || Q were you not aware that Gerald was questiored 
16 || by Agent Savadell the month after you were questioned? 
17 A I don't remember when it happenec. If you say 
18 it happened, nN okay. 
i9 Q id you discuss with Gerald or Lisa the sum 
20 and subs¢tanc f his ecnversatian with Ajent uvadeil, yé 
\} 
21 |] or no? 
22 || A No. 
23 1 Q 10? 
24 ih Not what you are saying. 
25 Q ‘hank you. 
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ne exoress 


Did he t 
He didn' 
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Not reai 
Dida 

NO. 

NO. 


( 
> 
irsc. 
course. 
you ice 
"OUT 
y ‘ ‘ 
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move 


1e¢ a 


yu the 


to 


nd that 


sum 


me word 


didn't know 


anc 


for word. 


5s ™ « 
qenerally what was Sad 


any concern to you? 


yerald 


" 
n 

after 
*, - 


and 


and 


“a ¢ 
that? 
that? 
Lisa ano 
Lisa at 


tneix 


your 


1? 


strike that as not res~ 


what was going Qn. 


home? 


IT. 


= “2 


ic: 


King 
+ know wd 
At 2 § once a noneTn? 
Yes. 
twice a month? 
Probably, 7eS- 
4f course you were @iseussing this entire 


happening wit> your brother in law and lisa, isn't t: 


A Jo, we hac another thing to talk about. 
0 And subsequent te  - dec, eventuaily, in November} 


of '7a, after he spoke to Ger -, you wera again interviewed 


{ 


: . ~ | 
by Agent Sava eil; 15S that correct: 


A 


Ana from February 


-nterviewec, 


interviewed in 


122 you spoken with Geraid 


Honor, we nave necn over this 


qrounés of repetition. | 


a] 


isk Counsel not co be epe- 


~] 


10 


il 


‘a 
Kins srose/Crecca 692 
More chan ten times? 
| y i'm sure. i 
| | 
$ tn November of 1974, after conversing with your) 


sister and 

| your story to Agent Savadelli; isn't that 

Yes. 

| Thank you. 

Now, at the ti 

| shooting incident that you have testifi 
under cxamination, if I’m not mistaken, 
my bretnrer at the bar that 


after conversing with Gerald, you 


then changed 


correct? 


| 

me of this alleged happening, the 
ed to, you had stated | 
by Mr. Depetris and 


at no time did you see your 


brother: in law at or near the locale; is that correct? 
| 
A Yes. 
>) Ané I think you stated, and correct me if I am 
incorrect, that you were sleeping and you were awakened? 
, tI wasn't sound asleep. f was reading and i 
ct pu: che book down and started to doze off or witn my 
| 
| 
5 ¢. 3Se 
> And you said all four men nad pistols in their 


hands, is that correct? 


A Yes. 

) And of course 
Yes. 
Anca you «3 n 


! 
| 
| 
} 
| 
| 
i 


| 


that would include Robert Barbieri? 


Mr Morreaie at or near the 


9 ice you aware that Gerald, in his testimony, 
stated that at no time did he see any weapon of any kine or 


nature in the fands of Robert Barnieri? 


A don't care what anyone else said. 


“cer you were at the window, did you return 


to your bed? 
A L 28-6 


.d you fall off to sleep immediately? 


De 


9 id you hear any motor yehicle pull up isto 


driveway rein your brotver in law resides? 


A MN Oe 


Q wren Gid the shooting Stop, if you know? 


couple -- Two or three minutes after I 


ic when 
1 Saw 
when one saw you, if that be your testimony, 
did they continue to shoot? 


A 


0 Wier’: < they go after they the front of 
\ 


351 Milton Avenue? 


BAZ 


6 


They werc waiking across the stree: toward 
Tony's t.ouse? 
( What? 
. - ! 
j Walking across the street towards Tony's house. 
! 


| 
That is when you departed and went back to your) 


Yes. | 
¢ Do you remember being this question -- Strike 
that. 


Before you testified before the Federal granc 


y, wece you told by “r. Depetris what questions to expect? | 


} 


YEs. 
( And you reviewed your testimony with Mr. Depetr 
befor 1 went into the qrand jury, is that correct: 
Yes. 
Ari id y review your testimony sefore you 
itness stan oday, yes or no? 


Page ll, line 25: "Question: They went to 
Tony's ! ouse? 
“Answer: Well, I don’t know where they were 
coing, but they were together.” 


Was that question asked and dic you give that 


, 


King ~ cross/Crecca 
A ves. I didn't say they went into Tory 


they were goird towarés Tony‘s house. 


mR. CRECCA: Will the District Attorney stipu- 
late that the questions I have read, your Honor, and 


the answer that was given by this witness is part and 


fr. Depetris? 


| 

‘ | 

parcel of the Federal grand jury testimony? | 
| 

| 

| 

ai 

} 


AR. DEPETRIS: If Mr. Crecea will stipulate that 
other qaestions on that same subject were asked and 


| 
| 
answered as given on page 9 of the grand jury testimony, 


| 


I will so stipulate. 


MR. CRECCA: I think that is an unfair statemert. 


This is cross examination and I am just concerned with 


one question and one answer. | 
4R. DEPETRIS: You can't have only part, that is 


the basis -- 


4R. AGULNICK: i will stipulate ary questions 


and an:wers read +rom the grand jury minutes are cor= | 


rectly read by any part. 
THE COURT: All right. | 

AR. CRECCA: Fair enough... | 

Q Nid you actually see them shooting at the tvenk 
| 


window of 351 Milton Avenue? 


A Yes. 


Bode 


- cross/crecca 

What? 

Yes. 

And your statement to Mr. Savadell -- I'm 
jent Savadell, in November of 1974, did you not say 

you figured the men were shooting at the front window 

‘ilton Avenue? 

Maybe it was the wrong choice of words. 

Thank you. 


By the way, Mrs. King, you want to see Gerald 


is position with the Police Department, is that cor~ 


I don't know what is going to happen to Jerry. 
4Do you want to see Gerald retain his 


olice Department of the City of New York, 5 


eralaG Madcalone prosecutea 


And you iove your sister, is that correct? 
Don't you love your sister? 

You love your sister, isn't that correct? 

Yes. 

You love your godchildren, isn't that correct? 


I love all my nieces and nephews and all my 


King - cross/Crecca 
sisters. 

a) You would not want to see your nieces or nephews 
c® the Madddaione family without a father for a period of | 
time; isn't that corect? | 

A Nobody would lixe to see something like that. | 


Q ‘hank you very much. 


And you would de anything -- 


No, thank you very much. 


You are welcome 


j 
i 

t 

| 

{ 

| 

Yo. | 
| 

j 

| 

' 

| 

' 

| 

! 


You would not take this witness stand and lie? | 


Of course not. | 


As you lied when you first spoke with Savadell? 


A There is a slight difference. 

Q 4s you lied when you first spoke with Detective 
Robinson? | 

A As IT saic, there 

Q fhank you. 

A You are quite welcome. 

Q You know now this is for all the marbles? 

A that do you mean by all the marbles? 


| 
} 


Q de are down to the moment of truth; isn't that! 


j 


correct? 


A 


| , 
vy ~ As ~ “ ree ‘ 
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To who goes and wno stays? 


THE COURT: Wait a minute, Counsel. You ask 


| 


—_ | cuestions that the witness can understand. We haven't 
Pay | 
| come to speechmaking yet. 
6 : . | 
MR. CRECCA: I will withdraw $¢ 
( You know that this proceeding is very crucial 
- 
to Geraii, isn't iat correct? 
9 , ; ' 
i j would say it's very crucial to everyone. 
10 : _ | 
0) Including Gerald, whom you love? 
11 
? I don't love Jerry. 
12 
c Thank you very much. 
13 
kk You're welcome. 
14 : 
MR. CRECCA: Nothing further. 
15 1 ; = 
“HE COURT: All right, members ©- she jury. 
16 : 
> can recess now to lunch. 
My Mn. DEPETRIS: We might be ebic to finish wits 
5 
1e¢ witness. 
Lv : rips : , | 
MR. AGULNICK yt have a couple questions in 
20 | 
| addition. 
| 
2] | > * * + 
THE COURT: We might break ana then come back. | 
22 
:cess for lunch. Two o'clock. | 
23 | 
ba (Whereupon, a lunch recess was taken at this 
24 


time until 2 o'clock this afternoon.) 


{continued next page) 
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King-Recizrect 


©) irs. King, do you recali on cross~-exaninatic. 


you were questioned about having -- 


MR. AGULNICK: I'm sorry. I was asking for 


5 
permission to ask a couple of additional questions 


! before redirect. | 


THE COURT: Why don't you let it go and we'll 


et counsel proceed. 


VR, DE PETRIS: If it's going to be additional 


questions on cross-~ 


12 | 

THE COURT: I will give you another chance if 
he brings out anything. 
REDIRECT EXAM NATION 


15 it . 
BY MR. DE PETS (Continued) : 
Q bo you recall being questioned ‘about having 


lied to the p-lice officer and fire marshal in April of °72 


18 | 
| and to Agent ‘avaGel when you were first interviewed by him 
\ 
19 
| in Pebruary © 74? | 
20 | 
A \as. | 
ar | , 
G Do you recall you testified there was 4 slight | 
22 || 3 | 
difference betveen, I believe those were your words, 
23 | 
i between lying -n that occasion and lying in court? 
1 | 
24 
7 C Ane. what did you mean by that? | 
| 
A Well, if it's under oath, it's more than 4 | 


S98 


sliqht ijifference, it's a big difference. 


Now, when you were interviewed by the FBI were 


you uncer oath? 


No. 


And I think Mr, Crecca asked you whether or 


you iad been prosecuted for lying to the FBI and you said! 


That's correct. 
Has the Government made any promises to you in 
connection with your testimony? 
A Of course not. 
“MR. DE PETRIS: tT have no further questions, 
your Honor. 
COUPT: T would like to ask the witness a 
qiastion or two and then you will have 4 chance, 
said you went to bed, heard the 


ea windows, wnat time gia you go 


THE WITNESS: I was reading for a while. I 
den't remember what time I went to bed exactly. About 
time I opened the window it must have been about 3 


ven or eleven-thirty. 


THE COURT: That's vour hest estimate? 


WIMIIPSS : 


ze 


®ouestion: Were you ever present with anyone 


| 4 as 2 as 
else whc shot 4 firearm at cne windows at 3 7- Milton 


Avenue? 


®*answer: No. 


£ 351 Milton Avenue? 


4 | 
| 
5 | *;uestion: When I used the word firearm in that) 
1 
| last question, I use it ina broad sense like the 
i} 
7 | questior. which I previously gave. 
8 ! "With that definition in mind, I ask you again, 
| 
9 were you ever present when any other person shot 4 


firearm coward the premises O 


11 || “answer: No. 
12 “Question: Were you ever present when any 
13 | damage wiatsoever was done on the front windows at 


351 Milton Avenue? 


5 ‘Answer: No. 


*saestion: Do you xnow the ident ity of enycne 


| 
| 
17 || who inf..icted any type of damage Or committed any 46ct 
18 | of vand.lism on the premises at 351 Milton Avenue? 
19 || ‘answer: No." 
20 | “hose are the questions and answers with eee 
| 
21 | to count 3. | 
2 | = would now read the questions and answers in | 
| 
23 |) the grand jury with respect to count 4, the testimony | 
24 || of Albewt Anzalone. 


Zuestion: Were you ever involved in 4ny act 


Vandalism against 


NO, Sik e 


"Answer: 


"Question: Specifically, did you ever 3G00t 4 


. BL or pellet-type gun at or in the direction of the 
windows at 351 Milton Avenue? 


"Answer: 


"Suestion: Did you ever shoot at the front 


w.adows of 351 Milton Avenue and thereby break panes of 


ass in those windows? 


“Answer: No, sir. 


1] 
. "Guestio! jere you ever present when any person 


12 , 
shot any kind of gun towards the windows 


ranue? 


you ever 


the front windows of 


know the identity cr anyone 


«9 inflicted any type of damage or committed any act 
yd Yi 


m 
~ 


0° vandalism on the premises of 351 Milton Avenue? 


9») 
» 


7 0 "Answer: IO, S426 — 


9% 
~— j " 
Those were the questions as to coun~ 4. 


read the questions and answers with 


L seca 


x : to count testimony of Anthony Vivelo. 


to 


to 
on 


“Answer: Right. 

‘Question: Or any attempt wit respect to 
351 Miison Avenue? 

‘Answer: Other than the statement I gave you | 

| 
a few rinutes ago explaining the answer.” : | 

. will now read the questions and answers | 
with respect to Count 9 of the indictment, the testimony 
of Albert Anzalone before the grand jury. 

“Question: Mr. Anzalone, I would now like to 
direct your attention to your activities on tne 
afternoon and evening of April 21, 22 of 1972. | 

“That was the night of the fire at 351 Miiton 
venue. 

“Where were you that afternoon. 

“Answer: I would say working. 

‘Question: Did there come 4a time when you 
came ho e? 


Answer: Yes, the normal time is 6:09, 7:00 


| 


| 


o'clock, around that time. | 
Question: What would be the last time you wer 


é 
outside that evening? | 
| 


| 


10:00 o'clock. I don't know. 


"\uestion: Were you outside after midnight that 


‘answer: I don't know. It 18 sO long ago. It 


could be 11:00 o'clock, 11:30. It could be about 


f - 
rugGhtsé 
- ‘Answerx yutside -- no, i went to che C 
i ter midnight to let someone in, Yes: 


4 “Question: Wno was that? 


Wiswer: inthony Vivelo, 


6 ‘QUestion: ur. Vivelo came over to your nouse 


7 taatevening: 
" 


~ Answer: pure. 


Do you recall what time that was. 


9 “Question: 
10 “noswer: i would say it would have te ve mey 
1] a ttle before 12:39, 4a Little after 12:30 rough) 

‘ 7 + 


4 " Ace re 7 1 ” 
13 Question: id Mr. Vivelo work tiat nig.t- 

“> ~ —— ue ~r 19> -AD 
\4 wnswer: From 4:00 to 12:0vu. 
s= a . » ~ 
ae ~ a* 3T1i0n. achat lise ght you Say ic eS UVes c 
16 your nouse avo it wnat time? 
“” “ , y- — ~~ ‘ ~ ; “ r f ° 
l sLSWexr. I have to say avOur 44+" 4 on & 
15 . ) Cie a 2 a s 9 — snuves, 3c 7 
19 " 

, pTA ON NpproxLrmatety +<: V4 

" 2 . on & e . 

ye AnSwecr: Approximately, yes 
. 
"Question: Whet= Nappenea when he came overs 


) 


happened: 


5 


key to cet into his nouse. 


didn't «ave no key. 


"Qvestion: Would you explain that to the 


jury? 


He couldn't get in. he 


“Angwer: He came to my door, knocked on my 


door, said that he couldn't get into his house because | 


he had 20 key. He asked to use my telephone. I let 


him use my telephene and f also gave him a cup of 


coffee. That's what happened. 
“Question: He came in, 


call his wife? 


wed your telephone to 


4 ‘Answer; Yes, to wake her up. 


“Question: To tell her to uniock tne door? 


"“Answar: Yes. 


“Question: Then i.e had a cup of coffee? 


“Answer: Yes sir. 


"Question: In any event, to the best of your 


recollection at this time he cane over at 12:39 and 


left by 1:90 o'clock? 


answer Yes. 


"“Quesctszon: After he left your houses, calieaG 


his wife, had a cup of coffee 
1:00 o'clock, after that time 
took place at 2:00 o'clock or 


that intervening time did Mr. 


which you say is about 
prior to the fire which 


shortly thereafter, in 


| 
| 
| 
} 
| 
| 
| 
| 
} 


| 


| 
| 
} 
} 


| 
{ 
{ 
| 
j 


Vivelo come over to your 


( 

1 | house again? ea 
, 

a NGWEL: ‘e. 

f 3 || ‘Question: You are sure a,o0ut tnac? | 
| 

4 |i “Answer: Positive." 

— | 

5 || I will now read the mestions and answers with 
| 

6 |! vesvect to Count 19 of tne mdictment, the testimony of | 
| £ ’ 

7 || Aathony Vivelo before the graad jury. | 
i} | 

8 “Question: ir. Vivelo, I would now like to | 
} 

y || Girect your attention te the evening of the fire at | 
| . ! 
«ae : ’ . , { 

10 || 551 Milton Avenuewhich had been placed in the early | 
i 

11 |] morning of April 22nd. H 
| 

12 || “What were your hours of duty on that day? 

13 | "Answer: I did 4:00 to 12:00. | 
ay : eee | 

14 || ‘Question: In other words, you worxea irom 

15 || 4:00 p.m. to 12:99 mianight? 

i 

16 ‘Answer: Yese 

14 “Guection: Jrexye were you locatec at tiuat 

18 time 

19 “ANSVe; ciey Islanc. 

20 "Suegtion: iow long does it take you to get 

} 
| 

21 i from Coney Isiand to your home on Staten-Island at 

22 || tuat hour of the night when you worked a 4:99 to 12:00} 
| 
| | | 

23 snift? | 

— | } 
| ‘ 

24 || "ANSWEr: somewhere from twenty minutes. 

25 ‘Question: When you are working the 4:00 to 


ak 977 


Je 


IR. DE PETRIS: The same thing nas oeen recorces 


a secorc time, and it may be a little clearer. 


will play the same recoraing again. 

THE COURT: Listen to it again. 

‘Tape played.) 

HE COURT: Now members of the jury, while I 
already told you that the transcript is not the 


evidenc., but what you hear is, I especially instruct 


you to iisregard the comments of the dispatcher tnat 
nobedy «ants to identify themselves. That is his 


conclusio. . Thatis just a gratuitous expression of 


epinion, which is not evidence here. 


De you understand that? 


MR. AGULNICK: I would stipulate for the recora! 


that th= voices on the transcript are that of 


Mr. and Mrs. Anzalone. 

RR. DE PITRIS: Your Honor, I would like aise 
for the cecord to show at this time, when the female's | 
voice sid 343 Milton, tnat 343 Milton Avenue is the 
address of Albere Arzaione. 

* will now collect the transcripts, your Honor? 


“3& COURT: Yes. 


(Pause. ) 
Mi. DE PETRIS: Your Honor, may I inquire as 


to your iionor's desire ~~ 


GAG 


awakened, 
that correct? 
Yes. 
C And evidently you woke up your family; is that 
correct? 
A Yes, 


Were vou fully dressed at that time? 


woke them up? 


When I woke them up I wasn't dressed. 


Well, were you rully drssed when you lef 
house? 


Yes. 
And this fire occurred and you were out 


the stree =, did you notice Mr. Anzalone? 


lie came over to ° and my folks from his 


house, 


© Anc he asked you and your parents if they 


would wan: come into this house? 
A I don'* recall what he asked, 


And he informed you that he had calied the fire 


407 


3 


1 
2 | department; is tat correct? 


slasereCross 


A "rat's correct. 

Q sna did he tell you that they had given him 4 
hard time because he dian't cive his name? 

A NO. 

Q dia you notic2 where Anthony Vivelo was after 
the fire occurred? 

z - @idn't notice nim at all, really. 

9; -dan't notice him av all? 

A NO. 

Q Sidn't look for him at all; is that correct? 

A That's correct. 

Q apart from the law enforcement people, did 
you discuss with your father at all what you had seen? 

A {es. 

2} wind when irat «ime did “ou dad.scuss 
this with your father? 

ne day ater. 

Q a aia you and your facher think that this 
was relevant fuir~ FO an investigation of the fire? 

A f taocght ic was relevant. 

Q jad aid your father concus in your thought? 

+ he did he didn't say. 


Fut aid you tell him that you thought it was 


. - rte. . , i - 
ere war ¢ conmulaine= as0Uu0 a sda 


your motion. 


Grauat 


coccurrenc? avour I: JJ Ae Me 


cid you 


investigation of tne premises 


nave occasion to conduct an 


351 Wilton Avenue? 


served at that. time? 


4 ! ye 
lex house, two-faniiy, 


Oonmuou-type lock 


doors wnich 


opened with 


Ys jection, your uonor. 


a rouncetlon 


And now are vou familiar with ti 
axperilence? 
Based on numerous burylary experiences. 


And can you tell the Jury how 
sened? 
can generally be opened oy either 
a piece of stift cellophone or thin piece of metal and 
it is p.siec in wehind tae lock anc the lock is pushed 


open anc the door 1S open. 


he leave generally visibie signs of 


AGULNICK: <A short voir dire? 


snap lock was forceu open 
Wie COURT: i think you are indulging in 
cross-examination. 
MR. AGULAICK: ‘That was the only question 


was going to ask to strike his testimony, 


wili reserve. 


4t7i 


Corbett - 
DIRECT 
BY MR. T.IS (Cont'd): 
You're familiar with this as a policeman? 
Yes. 
Nnere was most of the fire damage that you 
observed? 
A 's the rear kitchen of the first floor. 
che second floor was also damaged which is 
the bedroom and bathroom. 
The damage to the kitchen was extens.ve. 


It was well 1: <:terec. There was stuff on the kitcnen 


floor which wus thrown into the backyard which the firame.., 


I presume, dic. 
tt was heavy fire damage. 


)id you say there was 2 lot oi 


debris around? 


yebris and litter from the firemen tearing 


here was that debris? 
n tne kitchen area and also in the backyard. 
id you have occasion to discover anything 
amonsst the devris? 
A as. 
Oa the kitchen floor I found 4 quart $ize 


can about the © .ze commonly used to start charcoal fires. 
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4 


also found ancther quart size can similar to the first 


floor. 


can I found on the kitchen 


™ You found these amongst the debris; is 
that 


fnat's correct. 


Would you tell us the condition of these 


They were badly charred ana burned ana full 


1 ‘ r Rj 
: of resicue and water and so forth from tne fixe hoses. 


what was done with the cans? 
The cans were forwarded tc our police -~4b- 
oratory for analysis. 


made cn 


egative. 


negative? 


They coulan't cing what was in tue cans 


4 


ia because of the burnea condition anc the water anu so 


cans. 


» 
@ 
a 


MR. AGULANICA: I move to 3trixe out thre i 


rt of the answer. 


<p vik COURT: Cowe up for @ moment. 


‘ 
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Corbett - a.rect 1042 

(The foliowing occurred at side bic.) 

THE COURT: Read me the last part of the 
answer. 

(Record read.) 

MR. AGULNICK: I move to strike the entire 
answer. It is calling for testimony -- 

THE COURT: Did I hear incorrectly? You 


want to strike that? 


eee cmt 


| 


| 
| 


MR, DE PETRIS: I brought this out not to mis- | 


@ Jury -- 


AR. AGULNICK: Wo, no. ie's giving an explana-~ 


tion wi.y there was no tangible and I am bringing 
that chamist who will give the scientific non- 
exister se of this material. iie's giving a specu~ 


lation. 


to unde 

“HE COURT: All right. 

SR. GOZEL: The reference that it's the kind 
of can commonly used for barbecue fluid. That’s 
without foundation -- commonly used to start a4 
charcoa.. Fire. 


r 


Yaere is no basis for that. I think it 
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PETRIS: tie was describing the can. 

MR. GUZDL: Perhaps it could be used for 
fruit juice. 

MR. DE PETRIS: But it is not. 

MR. GOZ why barbecue fires? ‘here is 
n implication this gentelan is trying to get 
cross without justification. 

ile has no idea what the can is for. 


RIS: You can cross~-exar jada 


it would be permissible 
Ges the rules because he certainly is an expert 
ad has had prior expertise on this point. 


The way I see it, based on his expertise and 


experience, he can tastify to that. I don’t think 


Government from having someone 
testifying to that. 
ind clothiny stores go up in flames 
throughout jew York City, and sometimes subse- 
quent investiyvation reveals items that are 
Saspicious. 
have to permit counsel to explore his 


2) 0érience. You want me to do 


&%5 


BY MR. DE 
Mr. Corbett, after you received the results 
of this repor:s, what was cone with the cans? 
A The cans were sent back to the property 
clerk's office on Staten Isiand. 
v) Inere are those cans now? 
I understand they have been disposed oi. 
Pursuant to what procedure is that? 
jormal Police Lepartment procedure. 
What is the n 121 Pelice Department procedure | 
in that regarc- 
A jell, there was a Grana Jury investigation 
on Staten Isli:.d j ap. iod of time 
ended up with so results on this case. 
he case 
imagine Mey t..endci6poseu of the cans. 


show you Government Exhibit 7 for Idcenti- 


ficaticr and ask you if you recognize what that photograph 


depicts? 
Yes, I do. 
wid what does it depict -- 
“OURT: Wait a minute. It is not in 


evidence yes. 


10 


16 

>? 

2h 
® wk 

yn 
a 

24 

- 


~ 


of somewaings 


the obj 


day? 


40catl 


sct 


you saw 
Yes. 
Is it 42 tair 
tt in that photograpn 

Yes, it 42S 

Is thet pnoto 
19 re Cc : Clie 

ic Tia s 
Bg.3 1} x i Laie 
taken of the can on tis 


- 


1 


ie 


Corbett - 


is it something 


MR. E PETRIS: 


That's 


evideuce. 


=e\t 1190 « 
wWUU avid es 


THE 


place. 


oirece 


and accurate 


not where I 


Only 


ne 


recognizes ¢ 


ae 


photographed something he recognizes? 


tne 


Ve 


I think he already saic: 


that day? 


on 


can Shat wes 
che ouic ana 
steps. 

found it. 


I wouid ofte 


that. 


HL CUURT: I am not sure of 
TRIS: 

Is that sometanang you recognize? 

Yes, i do. 

Is that a fair and 


represent 


tT 


s vou observed it on 


“ne exact 


ation 


Yes. 


accurate representation 


of 


that 


\ . « 
exnivolir 


Vile 
) 
SnAOW 


1°46 
Coxvett - direct 


MR. DE PETRIS: Only for the can, not ths 
locati>n where it was found. 

THE COURT: All right. 

THE CLERK: Government Exhibit 7 received 
in evidence. 

(So marked.) 

MR. DE PETRIS: I would request permissicn 
to pas: this to the Jvry. 

4R. “GULNICK: May I have a voir dixe on the 
existence of the can and the destruction of the 
can or: should I reserve for cross-examination? 

THE COURT: I think actually you should .- 
reserve for cross. 

(Exhibit passed to jurors.) 

THE COURT: Let me just ask this question. 


~ think perhaps counsel has this in mind. 


hen you say you found the can some place 


else, yu found it in the building or somewhere ad- 


jacent co tne bu:lding? 


THE WITNESS: Yes. 


BY MR. DE PETRIS: 


Q “ll us again where you found each of the 


I found one can on the kitchen floor anc 
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10 


11 


13 


14 


15 


10 Corbett - direct 164. 
the sec nd can in the bacxyara next to the rear steps. 
a Now, Mr. Corbett, as part of your investi- 


gation, did you have occasion to interview one Anthony 


vivelo? 
a Yes, I did. 
Do you recall approximately when it was 
that you interviewea Mr. Vivelo? 


lt was the early part of May, 1972. 
That would be shortly after tie fire? 
A Yes, it was. 
And iw the best of vour recollection, where 
did you interview him? 
A ht the 122n? Stationhouse. 
Who was present on that occasion? 
Just myself and Mr. Vivelo. 
Did vou have a conversatic.’ with nim at that 


tinie? 


Would you tell us what you said to nim and 
what he said to you at taat time? 

At that time I spoke to Mr. Vivelo in the 
squad oifice of the i22nd Precinct and I asked him whet 
his moveuents were on the nigat of the c<ire, Aprii 22nd 


ana he vcated to me taat née was the patroiman assigned 


49 


* 


nc ininceennaeetar cect 


| ll Corbett - direct 
2 | ¢o0 the 60th Feecinct in Brooklyn ana on the 21st had 


worked a 4:00 to 12:00 tour. | 


| 


Cc? 


| 
| 

4 Q 4:00 p.m. to midnight? 
| 


. A ves. He arrived home 12:25 to 12:30 ari | 
6 | upon arrival at his aouse when he went to the aoor, hé | 
¥ discovered he did not have a4 house key and he rang the | 
8 || goorbell but couldn't wake his wife up. | 
? So he went across the street to Mr. ainiaeneti 
a | house where nh: subsequently called his wife on the | 
i telephone. iin had a cup of coffee with Mr. Anzalone | 

and his wife, stayed there about 10 minutes, and then 


went home. 


4 | 
4 | shen he entered the house, he left his dog 


out for a few minutes. He took the dog to the front, 


teks a run. 


the house and two or three 


| 

| 

| 
| 

i saw no one on the stree. and let the dog 
| ie went buck in 


| 
| : ; ; 
alk | minutes, the iog returnec. 


19 | te then went to vec. He said that was 

| about 1:00 a... in one morning. ‘ie fell asleep and | 
a | his wife awakened him and told him there was 4 fire outside. | 
22 | de subsequeatly went out and saw the firemen : 
23 | and the neightors out around that ‘ire. | 
x | le then come back to his house and another 
25 | neighbor Mr. Madd@alone and his fanily stoppedover and 


43% 


12 


13 


14 


15 


16 


I askecG him if rb d have any information 
as to wico could have set the fire or dainagecd the houses 
there or attempted to keep che colored family; ‘from 
moving ia ang he said ne had no information. 

iow, Wucn you wers cuestioninsg hisa apout 
his activities on the aignt ef tie fire and he tolu yo 
about going Over to ir. Anzalone's nouge 12:25, 12:30, 
and then went back home and waikea js dog and went to 
bed avout 1:00 o'clock; cid he say anything about Going 


hack to fir. Anzalone's louse that night approximately 


12:30 or 1:30 hat evening? 


ac, he dia not. 
. Paro s E av no Lurther (uestions, 
[Gur Honor. 
CRUSE ad cA Tie 


ir. Corbett, you say these pictures of these 
icular pictures were destroyed. 


cans in thes2 ,ar 


ve you know about when they were destroyed? 


it shock you, sir, if 1 told you they 


. 


ie Corbe :t - cross - Aculaick 


Pederal Gran. Jury investigation uv" x Or? 


3 A I would have no icea. I was retired from 


es 


the job at that tine and I knew nothing about it. 


5 
Q I see. 
| 
| 
6 As a matter of sir, the can was de- 
stroyed on June 3 of 1975. 


voes that ring 


A No, sir. 


Q Now, Sir, would it be correct to say 


that yourecovered these cans about 9:00 a.m. the morning 


after the fire? 


AL It would te after 9:00 a.u.; sometine that 
morning. 
Q Ang world it be correct to say there was 


a can on the ..00:r in the kitcnen? 


It was on tne kitchen floor but 


A lc. 


there was a let of rubbish ana water on the floor ana 


so forth -- 


“MR. DE PETRIS: May the witness be permitted | 


p. AGULNICK: C rtainly. | 
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THE WITNESS: 


Corbett - cross - Aguinick 


Would you like to finish the answe- toz 


There was rubbish on the floor 


like after the firemen -:ore down wallz and so fcerth. 


Were youinformed that the foremen conducted 


a searcn cf the area prior to your coming on the scene? 


tain -- 


you rous 


1d they had no markings whatsoever on 


No, I was not. 


You were not informed or you didn't ascer- 


There was no fireman on the scene at chat 


Where was the other can you found? 

In the backyard adjacent ‘o the rear steps. 
And it was outside actually -~ 

On the ground. 

On the ground? 

Yes. 

And as 6 matter of fact, chese two cans ~1at 


nem? 


Whatever markings were on them were destroyed 


Would you answer the quest ion? 


Would you mind repeating Lee 


Look at the 


The question is simple enough. 


&23 


15 Corbett - cross - Agulnick 
photograph. 
Did they have any markings on them without 
giving us your conclusions? 
A No markings. 
Q Thank you, sir. 
As a matter of fact, sir, when you charac- 
serized the cans or tells what type of cans, this is 
a guess on your part; is that correct, sir? 
A Yes, it is. 
Q Thank you. 
Now, Mr. DePetris asked you questions about 
a lock and about the possibility that the lock was forced 
open; is that correct, sir? 
A He asked me about « lock, a common type 
lock, yes, six. 
Q Right. 
louild vou say you were speculating when you 
spoke about ti 2 iock and the opening cf that lock in regard 
to this speciiic incicent? 
A Yes. 


Q ns a matter of fact, sir, you remember testi- 


fying in the S-aten Island Grand Jury on Seprember 22nd 


of 1972, or thereabouts? 


A ~ 
a QS. 


tr 


w 


10 


ll 


12 


16 Corbett - cross - Agulnick 


De you remember one of the Granc jurors 


asking you this question and you giving this answer -- 

MR. AGUUNICK: Page 23 -- 

-- “Jnror: In the course of the investigation 
was it determined how these people got into the 
house, how they gained entry?“ 

De you remember being <sked that question? 

Let me read the answer. Perhaps togetner -- 

ae 

"Answer: Well, we couldn't determine 
curing the investigation because there was no ap- 


sarent break or entry into the house but there were 


numerous keys to the residence in that location. 


“Friends of the Charles‘ had keys and the neigh- 


bor next door had keys which he lost. There were 
.pproximately 10 Keys cut for that particuler aAouse. 
"Jow, the house was locked that night only 
ith a snap lock from what I understand and 4 snap 
ock 1s very easily opened. You put 4 piece of 
cellophane and you can open a snap lock without 
leaving any visible signs of forceda entry. 
“Most of tha windows on the ground floor 
were boarded up." 
Do you remember that question and answer? 


Yes. 


& 


ey > . > +4 nu 
Corbett - cross =~ Aguinics 


35 there could nave oeen 19 different 


eo 


that house wa. gotten into or entry was made into? 


A fes. 


Q Incidentally, did you have 4 conversation with 


a Leo Glaser, the neighbor next door? 


A 
(Mr. DePetris rises.) 
Mx COURT: I thank counsel suggests that 


you are going beyond the scope of cross-examination 


without stating it. 


AR, AGULNICK: With all due respect, I don't 


and that tc be the law. 
“AR. DE PETRIS: May we have a side bar? 


(The following occurred at side bar.) 


4R. AGULNICK: I will adopt him as my own 


witnes 


‘iz COURT: YOu 4idn't veice it but I gather 


that wes your objection? 


n “Tr sremp rete « 
Rk. DE PETROS: art oO 


- wanted an offer of p . This may be 


learsay 
44 COURT: What is this? 


YR. DE PETRIS: I want an offer of proof. 


I don't know if it is hearsay or what. It is cer 


6 


13 


14 


~o Corbett - cross - Aguinick 


tainly beyond -- . 


MR. AGULNICK: Now, I have to make an offer 


MF.. DE PETRIS: You are going beyond the 


THE COURT: Please lower your voices. 
MR. AGULNICK: He's talking louder then I. 

1 just look more intense. 
I will call him as my own witness and we 

will keep him around for a couple of days. 


I am going to ask him if wco Glaser said 


© 


lost the keys. 
MR. Di PETRIS: That's it? 


MR. AGULNICK: What do you thiak I am going 


rie : rey Pi | vy . = a ~ Vag tryy, 8 & 
TRL COUR I will give a recess but don*s 


\ 


this way -- are vou voing to finish? 

MR. AGULHICK: Before lunch, surely. 

(The fLollowina cccurred in open Court.) 

MR. AGULAICK: May I ask the last question? 


Tir, COURT: The reporter will read it. 


A Yes, I did. 


had iost his keys? 


1956 
Corbett - cross — Agulaick 


- can't say positively put x think he cic. 


Did he tell you about when he had lost his 


t don't recall. 
jould the date December of '71 refresh your 


recollection? 


A _f£ don't know. 


Q when I read that statement -- the question 
anc answer to ou before from the Staten Islana@ Grend Jury, 
you made referance to the face that tne neighbors had 
keys and the naighbor next door had keys enc had lost then. 

A That's right. 

Q sy that you were referring to Leo Glaser? 

A Mmat’s right. 

4R. AGULNICKn: + rs for a short 
recess at this point. 


‘ 


WB COURT: Ai Faght. let's take a 10-minute 


(Recess taxen.) 


(Continuce on next page.) 


isCR | 1657 
4AMall i RIECHA RS CORBETT, having been previously 


aly sworn resumed the stand anc testified furtner 


3 
| a3 follows: 
4 || | 
~ | CROSS EXAMINATION 
| 
5 || } 
XXXXXXXXX BY MR, AGULNICK: 
6 
¢ Were you here -- did you see the last witness | 
} 
i | | 
outside the hall, Robert Glaser? 
3 
? I met him in the witness room, yes. | 
9 | | 
¢ Do you remember speaking to Robert Glaser | 
10 
sometime after the fire? 
11 | 
A Yes, I do. 
12 |j 
C And do you remember having a length, interview 
13 || 
|| with Robert Glaser? 
14 P : 
ra Yes, I had an interview with hin. 
15 || 
C And did you take notes of that interview? 
16 ; 
} I think I did, yes. 
17 || 
C And di@ vou prepare a report of that particular 
13 


intervie’? 
A Yes, I think a report wés made. 


~ 


0; And that would have been a report consisting of 
a number of paragraphs with regard to what he had told you; 
is that correct? 

A I'd sav so, yes. 


MR. AGULNICK: Your Honor, at this time I 


woald ask that that report be produced. 
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Corbett-Cross " 

fe @on't have that report. 

m, DE PETRIS: You have every report tnat i 

ne vou want to go to sidebar? 

wR, AGULNICK: Yes. 

Diseussion at the sidebar, out of the hearing 
of the “ury.) 

rHE COURT: You say you don't have the report? 

NE PETRIS: They have everything that I 

have, your lieaor. 

THRE «© : While you're here, ask your 
fellow counsel to come up here, a juror wants 4 ques- 
tion clarified before this witness leaves the 
stand. 

o ask your fellow counsel to come up here. 

f wanted to inform counsel that one of the 
jurors -sked my clerk if se could -- I say she, 
he or s.e, could ask a Gu stion or questions to clar@- 
ify som. matter with this witness before the 
witness leaves tne 

‘iow, my normal procedure would be to supply 
the jusor with a pad and pencil to write out wnatever 
it is that is bothering him or her, and then I will 


consult with you, all of you. 
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tt-Cross 


No you aprrovs: of that? 
CRECC? 3 isea to 40 that, 


MR, DR PFTRTIS: It must be right then. 


Tm CONRT: That shows that judicial minds run 


same rut. 
CRECCA: No, really. 
‘hen you will -- 
po you want to do 


sould suspend now 


something that I should bring out. 


kr conrtT: “hat about this 


Apnarently, that 


care of 


hearing 


of 


Corbett-Cross 


the jury.) 


BY MR. AGULNICK: 


Q I take it that before you prepared 2 written 


follow-up report you made your own notes of your interview 


with Mr. Glaser. 

A Yes. 

Q And are those noter nV availadsite? 

A I have no idea where they are. 

would they be at the precinct 

were at? 

n Not to my knowledge. 

Have you checked that precinct? 

A Yes, I aid. 

Q Have you checked your own personal 
to those notes? 

A I have no personal files. 

Q You mean you got ri@ of all -- 

A I destroye” them or closed then. 

Q And have you nace «wy inquiry as to “he written| 
report, that would be a D-5? | 

A I didn't see any.- 

Q Te there any leeat ion at whtet you c4tph that 
renert moht be at the present tine? 


A sar <nould he FirtpA gen 26 mor) ser 


a 


DIRECT 


BY MR, 


fire 


Good afternoon, members of the jury. 


BO. having been first duly 
svorn by the Clerk of tha Court, took the witness 
Stand and testified as follows: 

EsAMINATION 
Di PFTRIS: 


Please state your name. 


QO Mr. Romero, how old are you? : 


A 37. 


0 By whom are you employed? 

A New York City Fire Department. 

¢ 4n WNat ca city? 
AS @ Supervisor, fire marshal. 


Q How lonc have 2u heen so employed: 

é i3 years. 

e) What is your business address? 

A 119 Church Street, Manhattan. 
2) When did you finish your last tour of duty as 


MR. AGULNICY: Wbijection to the relevance of 


xx 


Romero-redirect 1229 
he saw flames coming from the rear of the fire 
building. 
“Question: The* was 351? | 
“Answer: 351 Milton Avenue. I asxed, ‘Why | 
didn't you tell the Fire Department where the fire | 
was at «his point2?' He just said, ‘I didn't want to | 
get involved.‘" 
Were you asked those questions and did you 
give those answers? 
A Yes, I dide. 
iR. AGULNICK: Your Honor, can Mr. DePetris 
finish the answer? 
M. DE PETRIS: It goes on to a different 
matter. I have no objection to finishing it. 
Q He did tell me later on that when the 
Fire Departmen: did arrive he did go to the Fire Chief 
and he told hi. that he made the call. We learned from 
our investigation after speaking to the Fire Department | 
Dispatcher and the telephone company 4 call was made from 
him. When we confronted him he did admit to making the 
calls, but he didn't want to identify himself et that point." 
Q Do you recall being questioned yesterday 


by Mr. Aguinick concerning your opinion as to the cause or 


origin of the fire at various stages of the investigation? 
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‘NITED STATES DISTRICT COURT 
EASTEEN DISTRICT OF NEW YORK 


Sn eal tape ea ak icles ea nD a aa 
UNITED STATES OF AME: ICA AFFIDAVIT 
- against ~ 
75 CR 751 
ALBERT ANZALONE, ET AL., 


Defendants. 


STATE OF NEW YORK ) 
) SS.: 
COUNTY OF KINGS ) 


RONALD E. DePETRIS, peing duly sworn, deposes 
anc says: 

1. I ama Deputy Chief of the Criminal Division 
in the Office of the United States Attorney for the Eastern 
District of New York. I make this affidavit in opposition 
to the omnibus pre-trial motions made by the defendants 
PLEENT ANZALCOND and ANTHONY VIVELO in the above-captioned 


case. 


SEVERANCE 

2. The defendants ANZALONE and VIVELO have moved 
for a severance on the ground that, upon information and 
belief, certain admissions made by one or more of the other 
defendants will be used against the defendants ANZALONE and 
VIVELO in violation of Bruton v. United States, 391 U.S. 
123 (1966). 

3. Rule 14 of the Federal Rules of Criminal 
Pre-edure sets forth a procedure for resolving such issucs -~- 
submission to the court for inspection of any statements 
raising a Bruton problem which the government intends to 
introduce in evidence at the trial. 

Upon such a submission, there are various alternative 


open to the court. First, the court may determine that the 


co-defencant's statement is not prejudicial to the defendant. 


AQ5 


Second, the court may be able to prevent prejudice by 
deleting portions of the statement. Third, the govern- 
ment may agree not to introduce the statement at trial. 
Finally, only as a last resort ‘in the event that no other 
alternative will prevent prejudice, the court should grant 
a severance. See Wright, Federal Practice and Procedure, 
§224, at pp- 456-458. 

4. In support of their motions the defendants 


ANZALONE and VIVELO point to excerpts from various post~ 


conspiracy statements made by the co-defendant Barbieri, 


admission of which it is contended would violate Bruton. 
Resolution of this problem as to the defendant ANZALONE is 
simple. The government does not intend to introduce in 
evidence any of the post-conspiracy statements implicating 
the defendant ANZALONE made by the co-defendant Barbieri. 
However, if the co-defendant Barbieri takes the stand in his 
own defense, he of course is subject to cross-examination 
by the government and the co-defendants; in this situation 
questioning concerning the above-mentioned statements would 
not constitute a denial of the right to confrontation and 
would not raise any Bruton problem. See Nelson v. O'Neil, 
402 U.S. 622 (1971). 

Likewise the government does not intend to 
introduce in evicence any of the statements implicating the 
defendant VIVELO made by the co-defendant Barbieri which 
are referred to on p.3 of the affirmation submitted in 
support of the defendant VIVELO's motion. 

5. The government does intend to introduce 
in evidence testimony by Fire Marshalls Anthony Romero 
and George Felton concerning portions of a conversation 
which they had with the co-defendant Barbieri. The 


conversation in part, implicates the defendant VIVELO 


ARS 


(see p. 2 of the affirmation submitted in support of the 
defendant VIVELO's motion). 

However, the government intends to omit from 
this evidence any mention of the name of the defendant 
VIVELO. A copy of the grand jury testimony of Romero and 
Felton, together with a copy of Barbieri's grand jury 
testimony (see pp. 49-50, 51 for questioning of Barbieri 
in this regard) will be submitted separately to the court 
(defense counsel have previously received copies of this 
testimony). With the excision of the defendant VIVELO's 
name, the testimony of the fire marshalls will be to the 
effect that Barbieri told them that (1) a group of peopie 
in the neighborhood solicited money for a down payment to 
purchase the house located at 351 Milton Avenue, Staten 
Island, New York and thereby prevent the black family from 


moving in, and (2) specifically, Tortora and another in- 


dividual [excision of VIVELO's name] were among the persons 


who participated in this solicitation. 

This testimony will support Count Eight of the 
indictment charging Barbieri with making false declarations 
before the grand jury [note that the specific references to 
VIVELO's name in the questioning of Barbieri before the 
grand jury (pp. 51) have been omitted in the grand 
jury testimony set forth in Count Eight]. At the same time 
it will in no way inculpate the defendant VIVELO, thereby 
avoiding any Bruton problem. See United States v. Wingate, 
520 F.2d 309, 313-314 (2d Cir. 1975); United States v. Trudo, 
449 F.2d 649, 652-653 (2d Cir. 1971), cert. denied, 405 
U.S. 926 (1972); United States ex rel. Nelson v. Follette, 
430 F.2d 1055, 1058 (2d Cir. 1970), cert. denied, 401 U.S. 


917 (1971). 
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6. Accordingly, for the above-mentioned reasons, 


the motions for severance made by the defendants ANZALONE 


and VIVELO should be denied. 


EXCULPATORY MATERIAL 


7. The defendants ANZALONE and VIVELO have moved 


to be supplied with certain materials and information which 


they contend constitute Brady material. 


ategories of material. 


In this regard the 


defendants seek two c 


8. First, the defendants seek various material 


ing to the unindicted co-conspirator, 


and information relat 
n which the government 


Any such informatio 


Gerald Maddalone. 


has will be supplied at trial and as part of "3500" material. 


Brady does not require disclosure of such information prior 


to trial. United States v. Regan, 503 F.2d l, 
420 U.S. 939 (1975); United States 


3 at fn. 1 


(2a Cir. 1974), cert. denied, 


Scott, 524 F.2d 465, 467-468 (Sth Cir. 1975). ‘ 


s seek certain details 


Vv. 


9. Second, the defendant 


re 


relating to information which your deponent brought to their 


attention in a letter dated December 24, 1975, a copy of 


which is attached hereto as Exhibit A. Attached hereto as 


a et ee 


Exhibit B is a letter dated March 8, 1976 in which your 


deponent has responded to the instant requests for further 


information in this regard. Therefore, it would appear that 


been met satisfactorily. If there 


the second request has 


is anything further in this regard, it can be resolved on the 


return date of the motions. 
GRAND JURY EVIDENCE 
10. The defendants ANZALONE and VIVELO have 


moved for a dismissal of the indictment based upon allegedly 


Se ee en ee es 


improper grand jury questions. 
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ll. Defendants overlook the fact that the 


function of this grand jury was an investigative one; 
indeed, the grand jury investigation in this case lasted 
approximately one year. In such a case not all questions 
need be, nor should they be, limited to seeking only answers 
which would be admissible at trial. See United States v. 
Calandra, 414 U.S. 338, 343-345 (1974). Moreover, an 
indictment is not subject to challenge on the ground that 
there was incompetent evidence before the grand jury. 
Costello v. United States, 350 U.S. 359, 363 (1956). 


Defendants’ claim in is regard is utterly frivolous. 


EVIDENCE AT TRIAL 

12. Pursuant to Rule 12(d) of the Federal Rules 
of Criminal Procedure, your deponent has given notice to the 
defendants (see letter dated December 19, 1975, a copy of 
which is attached hereto as Exhibit. C) of the government's 
intention to use certain specified evidence at trial, in 
order to afford the defendants an opportunity to raise 
objections to such evidence prior to trial under subdivision 
(b) (3) of Rule 12. Failure to raise objections prior to trial 
constitutes a waiver thereof under Rule 12(f). 

13. The defendan+s ANZALONE and VIVELO have moved 
to suppress two of the four items specified in said letter 
(items (2) and (3)). First, the defendants have moved to 
suppress as evidence the opinion of Fire Marshall Romero 
that the fire involved in this case was of an origin involving 
arson. A copy of the grand jury testimony of Fire Marshall 
Romero will be submitted separately to the court. Defense 
counsel have previously received copies of this testimony. 

Rule 702 of the Federal Rules of Evidence sets 


forth the two criteria for the admission of expert testimony: 
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If scientific, techni al, or other 

specialized knowledge will assist the 

trier of fact to understand the evidence 

or to determine a fact in issue, a 

witness qualified as an expert by know~- 

ledge, skill, experience, training, OF 

education, may testify thereto in the 

form of an opinion or otherwise. 

Expert testimony concerning the nature, origin, or cause of 
a fire is admissible. Jones on Evidence, 6th Ed., §14.54, 
at p. 745. Romero has been employed as a fire marshall 

for twelve years. 

Defendants’ objection, however, does not appear 
to involve the two criteria set forth in the rule. Rather 
the ground for their motion is that “there is no basis in 
fact" for the fire marshall's conclusion. However, Romero's 
grand jurv testimony indicates his personal observations 
made at the scene of the fire which provided the basis for 
has opinion (see PP- 9-11). The matters pointed to by 
defendants go to the weight, not the admissibility, of the 
expert opinion. See also Rule 705 of the Federal Rules 
of Evidence and Advisory Committee Notes thereto, indicating 
that the rule eliminates any requirement that underlying 
facts or data be disclosed prior tc admission of the ex~ 
pert's opinion. 

14. Second, the defendants ANZALONE and VIVELO 
object to the admission in evidence at trial of photographs 
depicting the house after the fire and photographs depicting 
a charred can found at the scene of the fire. The photographs 
will be produced for inspection by the court on the return date 
of the motions. 

The first objection to these photographs ~~ that 
there is no indication of arson ~~ is obviated by the admission 


in evidence of the testimony of the fire marshall as discussed 


above. See also overt act 2 of Count One of the indictment. 


Defendants also shject the ground that the probative 


value of the photographs depicting the house is outweighed 


by the prejudice. However, since the photographs depict the 
observations of the fire marsha). which formed the basis for 
his opinion and are not prejudicial in any meaningful sense 
(as the Advisory Committee Notes indicate, unfair prejudice 
under Rule 403 of the Federal Rules of Evidence means "an 
undue tendency to suggest decision on an improper basis, 
commonly, th~ugh not necessarily, an emotional one"), these 
objections are without merit. 

Likewise the photographs of the charred can are 
admissible. In the opinion of the fire ee inflammable 
liquid was used to start the fire (pp. 9-11 of his grand jury 
testimony). The photographs depict a charred can of the 
type normally used as a container for barbecue fluid, which 
was found at the scene of the fire (pp. 13-14, 9-10). 
Although no identifying marks were found on the can and a 
laboratory analysis was negative, these factors were ex- 
plained by the fire marshall (pp. 10, 14). Under these 
circumstances a photograph of the can is surely relevant 
evidence within the meaning of Rule 401 (evidence having 
"any tendency to make the existence of any fact that is of 
consequence to the determination of the action more probable 
... than it would be without the evidence"). 

Defendants further object to the photographs of 
the charred can on the yround that the can was “wrongfully 
destroyed”. However, the can was destroyed by the office 
of the police property clerk after the detective in charge 
of the police investigation reported that lt was no longer 
needed. Since the can was destroyed in good faith, its 
destruction would not afford an objection to the admissior 
of the photograph even if the best evidence rule, which selaum 
appises to photographs, were applicable. See Rule 1004(!), 
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and the Advisory Committee Notes to Rule 1002. Accordingly, 


defendants’ motion in this.regard should be denied. 
SEARCHES AND SEIZURES 
15. The defendants ANZALONE and VIVELO have 
moved for disclosure of information concerning searches 
and seizures. However, there were no searches and seizures 


in this case. 


ELECTRONIC SURVEILLANCE 

16. The defendants ANZALONE and VIVELO have moved 
for disclosure of information concerning wiretapping, . 
electronic interception, and bugging. However, there were 
none in this case. 

There is a tape recording of the anonymous (later 
determined to be Albert Anzalone and his wife) telephone 
conversations notifying the fire department of the fire 
at 351 Milton Avenue on the early morning of April 22, 
1972. A copy of the tra sxipt of that recording has 
previously been turned over to defense counsel. Defense 
counsel have also been previously advised that the tape 


recording itself is available for listening in my office. 


IDENTIFICATION 

17. The defendants have moved for disclosure 
of information concerning pre-trial identification procedure 
and events. However, there were no lineups, showings or 
viewing of photographs with respect to the defendants in 
this case. 

STATE GRAND JURY TESTIMONY 

18. The defe: jant ANZALONE has moved to dismiss 
the indictment based upon an alleged improper use of the 
immunized state grand jury testimony of the defendant ANZALONE. 


However, your deponent has not read this testimony. 
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Moreover, as will be shown below, the evidence in the orth- 


coming trial which implicate ANZALONE did not stem from 


ANZALONE's state grand jury testimony, and is derived 
from a legitimate source wholly independent of that 
testimony. 

19. The defendant ANZALONE testified before 
the Richmond County grand jury on April 18, 1973, in 
which appearance he received transactional immunity 
from state prosecution. The state grand jury investi- 
gation had commenced on May 2, 1972. The defendant ANZALONE 
was the next to last witness who testified before that 
grand jury. 

20. In June 1973 transcripts of the state 
grand jury testimony, including that of the defendant 
ANZALONE, were turned over to the United States Attorney's 
Office by the District Attorney's Office of Richmond 
County. Thereafter, in the summer 1973, an Assistant 
United States Attorney did review these transcripts, 
including that of the defendant ANZALONE, and preparei a 
memorandum to the file analyzing the facts and the law 
involved in the case, in which brief reference was made 
to portions of ANZALONE's testimony. This attorney did 
not commence any grand jury investigation in this case, 
and played no role in connection with the presentation of 
this case to the grand jury. Indeed, the attorney left the 
office in the spring 1974, several months prior to the 
commencement of the instant grand jury investigation. 
Your deponent has not discussed this case with that at- 
torney. 

21. In the meantime this office requested the 
Civil Rights Division of the Department of Justice to 


review the matter, which then requested the Federal 
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Bureau of Investigation to conduct * investigation in 
this case. Agent Vincent Savadel, the FBI case agent 
in this matter, conducted such an investigation. In this 
regard Agent Savadel did review the transcripts of the 
state grand jury testimony, including that of the de- 
fendant ANZALONE. According to Agent Savadel, the testimony 
of ANZALONE played no role in, and provided no leads in, 
his investigation. If deemed necessary by the court, 
Agent Savadel is prepared to so testify at an evidentiary 
hearing. Indeed, Agent Savadel has advised me that the 
testimony of ANZALONE was essentially worthless. Other 
than this statement, your deponent has not discussed the 
contents of ANZALONE's testimony with Agent Savadel. 

22. After the completion of the FBI investi- 
gation in the spring 1974, the case was reviewed by another 
Assistant United States Attorney. In this régard a law school 


student in this office's clinical program did review the 


transcripts of te state grand jury testimony, including 
that of the defendant ANZALONE. The student wrote 4 
memorandum to the Assistant Unite’ States Attorney, in 
which brief references were made to portions of ANZALONE ' s 
testimony. Your deponent has not discussed this case with 
the student. Thereafter, the Assistant United States At- 
torney recommended to the United States Attorney that a 
grand jury investigation be conducted. 

23. On August 19, 1974 the instant case was 
assigned to your deponent by the United States Attorney. 
Thereafter, I conducted an exhaustive review of the matter 
and recommended that a grand jury investigation be conducted. 
After obtaining the requisite authorization from the Civil 
Rights Division of the Department of Justice, I commenced 


the grand jury investigation with the presentation of the 
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first witness on November 12, 1974. The lengthy grand jury 
investigation culminated ip an indict»ent handed up on 
October 14, 1975. 

24. At the outset of my involvement with this 
case I did make a brief review of the two memoranda 
referred to above in paragraphs 20 and 22. However, 
as is my practice, I did not rely on these memoranda 
prepared by others, but rather made an exhaustive review 
of the reports of the FBI investigation, the transcripts 
of the state grand jury testimony (other than ANZALONE'S), 
and the reports made by the Bureau of Fire Investigation 
and the New York City Police Department. I made extensive 
notes during the course of my rev f these materials. 

I specifically did not read the state grand jury testimony 


of ANZALONE, in order to avoid any problem of taint. I 


can state beyond any reasonable doubt that the brief 
references to ANZALONE's testimony in the above-mentioned 
memoranda were not the sources of any leads to the evidence 
in this case. Rather the steps I took in this investigation 
were based on the extensive notes referred to above, and 
leads developed therefrom. 

25. In September 1974 Seth Kaufman, a law 
student in this office's clinical program (not the student 
referred to i! aragraph 22), was assigned to work with me. 
In this regard he assisted me in connection with the instant 
case. Among other matters he reviewed the relevant materia] 
é€id legal research, and drafted questions for use by me 
in the presentation of witnesses to the grand jury. During 
the course of his initial review of materials in this case 
Mr. Kaufman did read the transcripts cf the state grand 
jury testimony, including that of ANZALONE. When I learned 


that he had read ANZALONE's testimony, I instructed him not 
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to use it in connection with his duties in this case. 
According to Mr. Kaufman, the testimony of ANZALONE pleyed 

no role in his duties in connection with this case. If 
deemed necessary by the court, Mr. Kaufman is prepared to 

so testify at an evidentiary hearing. Indeed, Mr. Kaufman 
has advised me that the testimony of ANZALONE was essentially 
worthless. Other than this statement, I have not discus ed 
the contents of ANZALONE's testimony with Mr. Kaufman. 

26. In preparation for this affidavit, I have 
made a careful review of the evidence implicating ANZALONE 
in the forthcoming trial, and the sources and leads which 
resulted in our obtaining that evidence. After this 
careful review, I am satisfied beyond any reasonable 
doubt that this evidence did not stem from ANZAILONE'S 
state grand jury testimony, and is derived from a legitimate 
source wholly independent of that testimony. If deemed 
necessary by the court, I am panand to substantiate this 
statement at an evidentiary hearing. 

27. The constitutional privilege against self- 
incrimination protects a witness testifying:in a state 
proceeding under & grant of immunity against self-incrimina- 
tion under federal as well as state law. The federal govern- 
ment is prohibited from using the testimony itself, as well 
as evidence derived directly or indirectly therefrom. 

Murphy v. Waterfront Com'n, 378 U.S. 52, 77-79 (1964). 
See also Kastigar v- United States, 406 U.S. 441, 453- 
462 (1972). 


28. The defendant ANZALONE, alleging that his 


immunized testimony has beer. and will be used to pursue 
the instant prosecution, has moved to dismiss the indict- 
ment. However, even assuming the allegations were true, 


defendant has misconceived his remedy. The appropriate 
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remedy is the application of the exclusionary rule to any 


. 


tainted evidence. Murphy v. Waterfront Cor'n, supra, 3738 


U.S. at 79. See alsc Kastigar v. Unite“ States, supra, 
406 U.S. at 459-462. Dismissal of the indictment is not 
a proper remedy, even if evidence obtained in violation 
ef the privilege was presented to the grand jury. United 
States v. Calandra, 414 U.S. 338, 345 (1974). 

29. This leaves for consideration the question 
of the application of the exclusionary rule to the evidence 
which will be used at trial in this case. The burden is 
on the government to establish that any disputed evidence 
it proposes to use at trial is derived from a sourc2 wholly 
independent of the immunized testimony. See Kastigar v. 
United States, supra, 406 U.S. at 460; Murphy v. Waterfront 
Com'n, supra, ©78 U.S. at 79, n.18. The fact that the 
federal government had access to the immunized state grand 
jury testimony does not ipso facto prevent the government 
from carrying its burden in this regard. United States 
v. Catalano, 491 F.2d 268, 272 (2d Cir. 1974), cert denied, 
419 U.S. 825 (1974). Its burden is to establish an in- 
dependent source by a preponderance of the evidence. 

United States v. Seiffert, 5(1 F.2d 974, 982 (5th Cir. 
1974). 

30. There are basically four alternative pro- 
cedures which the court may follow in determining whether 
or not the government's evidence is tainted. The court 
may (1) hold a pre-trial evidentiary hearing; (2) hold a 
taint hearing during trial as disputed evidence is offered; 
(3) hold a post-trial hearing; or (4) use a combination of 
these alternatives. United States v. DeDiego, 511 F.2d 
818, 823-824 (D.C. Cir. 1975). We would suggest that the 


critical factor in deciding which of these alternatives to 
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use should be whether or not there is a substantial 
likelihood that tainted evidence will be used at the trial. 


If defendant makes a substantial showing that tainte- 


evidence will be used, then perhaps 4 pre-trial hearing is 


advisable. If no such showing is made, then 4 full-scale 
suppression hearing prior to tvial is not warranted; the 
question of an independent source would then be best re~- 
solved at 4 post-trial hearing, when all the trial evidence 
will have been placed on the record. See united States V- 
First Western State Bank of Minot, N.D.-» 491 F.2d 780, 787 
(8th Cir. 1974), cert. denied, 419 U-S- 825 (1974). 

31. The defendant has failed to make any sub- 
stantial showing that tainted evidence will be used against 
him at trial. Further, your deponent has made a careful 
review of the sources of the evidence which implicates 
ANZALONE. Some of this evidence was derived from the 
transcripts of the state grand suey testimony of witnesses 
who testified prior to the date of ANZALONE'S immunized 
testimony, which clearly presents no problem as to 
establishing an independent source. My review shows 


that of the witnesses implicating ANZALONE, there are only 


three whose evidence is derived from a source which post~ 


dates the defendant's immunized testimony. As to these ‘ 
three witnesses, the source of the evidence consists of an i 
FBI report of an interview with one witness, anc my own | 
interviews of the other two witnesses which developed from 
FBI interviews of other persons. None of these interviews 
was in any Way derived from defendant's immunized testimony. 
Accordingly, I would suggest that the issue of an inde- 


‘pendent source is best resolved in a4 post-trial evidentiary 


hearing. 
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32. Moreover, there is an additional factor 
which suggests that there is no substantial question 
herein of an independent source, and that the matter is 
best resolved at a post-trial hearing. The defendant 
ANZALONE was interviewed shortly after the fire by fire 
marshall Romero and by police detective Corbett, which 
interviews predate defendant's immunized state grand jury 
testimony. Defendant's federal grand jury testimony post- 
dates the immunized state grand jury testimony. On each of 
these occasions the defendant ANZALONE's statements are eS~ 
sentially the same and are not incriminatory. I would 
suspect that the defendant's immunized state grand jury 
testimony is also essentially the same as the above- 
mentioned statements and not incriminatory. If such 


be the case, then surely there is no substantial likeli- 


hood of tainted evidence in this case. See United States 


v. Catalano, supra, 491 F.2d at 272 (circumspect immunized 
testimony). 

Indeed, if such be the case, there is another 
critical factor which emerges. The governme:.t's evidence 
at trial will establish that defendant's non-incriminatory 
statements referred to above are false. The constitutional 
privilege was intended to protect the "“incriminatory truth” 
from use by the government in a criminal prosecution. If 
under a grant of immunity a witness gi -s false testimony 
rather than the incriminatory truth, the testimony is not 
compelled and falls outside the constitutional privilege. 
United States v. Tramunti, 500 F.2d 1334, 1342-1346 (2d Cir. 
1974), cert. denied, 419 U.S. 1079 (1974). If ANZALONE's 
state grand jury testimony is essentially the same as the 
statements in the police and fire marshall interviews and in 


his federal grand ‘jury testimony -- that is, false and not 
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incriminatory, there is no prohibition against its use by 


the federal government. ° 


Accordingly, your deponent will submit separately 


copies of these statements for’ inspection by the court. 
Defense counsel have already received such copies. 

33. Zor the above reasons, the defendant ANZALONE's 
pre-trial motio: should be denied. The issue of tainted 
evidence can bceut be resolved at a post-trial hearing 
on a motion under Rule 33 of the Federal Rules of 


Criminal Procedure. 


Sworn to &£ 
day 
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gons are provided below, with the numbering corre- 
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1. William Coppola, 795 Tysens Lane, 
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Arnola@ Pricr, box 222 La 
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Gerard and Lorraine Yriso 
Avenue, Staten islanc; 

John Liota, 393 Milton Avenues, 
Staten Island; 

Raward Markowski, 132 Manila Avenue, 
Staten Island; 

George Miller, 59 Varring Street, 
Staten Islanca; 

John Morresle, 367 Mili Avenue, 
Gtaten Island; 

Frank Neufcld, 801 Lance, 
Staten Island. 
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GREENBERG 


AFFIDAVIT OF PERSONAL SERVICE 


STATE OF NEW YORK 


COUNTY OF RICHMOND ™*’ 


EDWARD BAILEY being duly sworn, deposes and says, that 
deponent is not a party to the action, is over 18 years of age 
and resides at 286 Richmond Avenue, Staten Island, N.Y. 
10302. Thaton the29 dayof Nov, 19 7¢at P 


No. 225 Cadman Plaza East, Brooklyn, NY I 


"am + 
deponent servied the within“ UFZ 1A Aa 
upon U.S. Atty., East. Dist. ‘of ny 


the > ppellee herein, by delivering true 

copy(ies) thereof to him personally. Deponent knew the person so 

served to be the person mentioned and described in said papers as the 
Appellee therein. 


Sworn to before me this 


29 dayof Nov. 197%. <2) \\a 
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Edward Bailéy.\ 


/, Vy Mu, [pa od 
WILLIAM BAILEY 
Notary Public, State of New York, 
No. 43-0182945/ 
Qualified in Ricamond County 
Commission Expires March 30, 1978 


